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NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    
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¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

summar y or der 1 of  t he cour t  of  appeal s af f i r mi ng a j udgment  of  

t he c i r cui t  cour t  f or  Br own Count y,  Pet er  J.  Naze,  Judge.   The 

j udgment  i n t hi s medi cal  mal pr act i ce act i on was i n f avor  t he 

Wi sconsi n Pat i ent s Compensat i on Fund ( Fund) 2 and agai nst  Mat t hew 

Fer don.    

¶2 Thi s medi cal  mal pr act i ce act i on ar ose as a r esul t  of  a 

doct or ' s negl i gence t hat  i nj ur ed Mat t hew Fer don dur i ng bi r t h.   

Despi t e sur ger i es,  he has a par t i al l y  par al yzed and def or med 

r i ght  ar m.    

¶3 A j ur y awar ded Mat t hew Fer don $700, 000 i n noneconomi c 

damages f or  i nj ur i es caused by medi cal  mal pr act i ce and $403, 000 

f or  f ut ur e medi cal  expenses.   The j ur y hear d t hat  Mat t hew Fer don 

had a l i f e expect ancy of  69 year s.   Ther ef or e,  t he j ur y ' s 

noneconomi c damage awar d r ef l ect s an awar d of  s l i ght l y mor e t han 

$10, 000 a year  as t he r easonabl e amount  necessar y t o compensat e 

Mat t hew Fer don f or  havi ng t o l i ve ever y day of  hi s l i f e wi t h a 

par t i al l y  f unct i oni ng,  def or med r i ght  ar m.        

¶4 Af t er  t he ver di ct  t he Fund moved t o have t he 

noneconomi c damages r educed pur suant  t o t he l i mi t at i on 

est abl i shed i n Wi s.  St at .  §§ 655. 017 and 893. 55( 4) ( d)  ( 2001- 02) . 3  
                                                 

1 Fer don v.  Wi s.  Pat i ent s Comp.  Fund,  No.  2003AP988,  
unpubl i shed or der  ( Wi s.  Ct .  App.  Feb.  10,  2004) .  

2 The name of  t he Fund was r ecent l y changed t o " I nj ur ed 
Pat i ent s and Fami l i es Compensat i on Fund. "   See 2003 Wi s.  Act  
111.  

3 Al l  r ef er ences t o Wi sconsi n St at ut es ar e t o t he 2001- 02 
ver si on unl ess ot her wi se not ed.  
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The st at ut or y l i mi t at i on ( somet i mes cal l ed a cap)  on t he j ur y 

awar d means t hat  Mat t hew Fer don wi l l  have an awar d of  

appr oxi mat el y $5, 900 a year  as t he r easonabl e amount  necessar y 

t o compensat e hi m f or  l i v i ng wi t h a par t i al l y  f unct i oni ng,  

def or med r i ght  ar m.    

¶5 The Fund al so moved t o have t hat  por t i on of  t he awar d 

f or  f ut ur e medi cal  expenses exceedi ng $100, 000 deposi t ed i nt o a 

st at e- admi ni st er ed f und pur suant  t o Wi s.  St at .  § 655. 015.    

¶6 The ci r cui t  cour t  gr ant ed bot h of  t he Fund' s mot i ons.   

The cour t  of  appeal s summar i l y af f i r med t he j udgment  of  t he 

c i r cui t  cour t ,  and t hi s cour t  gr ant ed r evi ew.  

¶7 Thr ee quest i ons ar e pr esent ed i n t he i nst ant  case:  

¶8 Fi r st ,  i s  t he $350, 000 st at ut or y l i mi t at i on on 

noneconomi c damages r esul t i ng f r om a medi cal  mal pr act i ce i nj ur y  

i n Wi s.  St at .  §§ 655. 017 and 893. 55( 4) ( d)  const i t ut i onal ?   

¶9 Mat t hew Fer don chal l enges t he st at ut or y l i mi t at i on on 

noneconomi c damages i n medi cal  mal pr act i ce act i ons on sever al  

gr ounds.   He asser t s t hat  t he mandat or y st at ut or y l i mi t at i on ( 1)  

v i ol at es t he equal  pr ot ect i on guar ant ees of  t he Wi sconsi n 

Const i t ut i on; 4 ( 2)  v i ol at es t he r i ght  t o a t r i al  by j ur y as 

                                                 
4 Ar t i c l e I ,  Sect i on 1 r eads as f ol l ows:  

Equal i t y;  i nher ent  r i ght s.   Sect i on 1.   Al l  peopl e ar e 
bor n equal l y f r ee and i ndependent ,  and have cer t ai n 
i nher ent  r i ght s;  among t hese ar e l i f e,  l i ber t y  and t he 
pur sui t  of  happi ness;  t o secur e t hese r i ght s,  
gover nment s ar e i nst i t ut ed,  der i v i ng t hei r  j ust  power s 
f r om t he consent  of  t he gover ned.  
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pr ovi ded i n Ar t i c l e I ,  Sect i on 5 of  t he Wi sconsi n Const i t ut i on; 5 

( 3)  v i ol at es t he r i ght  t o a r emedy as pr ovi ded i n Ar t i c l e I ,  

Sect i on 9 of  t he Wi sconsi n Const i t ut i on; 6 ( 4)  v i ol at es t he due 

pr ocess cl ause of  t he Wi sconsi n Const i t ut i on; 7 and ( 5)  v i ol at es 

t he separ at i on of  power s doct r i ne by i nf r i ngi ng r emi t t i t ur ,  a 

cor e j udi c i al  power ,  cont r ar y t o Ar t i c l e VI I ,  Sect i on 2 of  t he 

Wi sconsi n Const i t ut i on. 8  The ci r cui t  cour t  hel d t he st at ut or y 

l i mi t at i on was const i t ut i onal ;  t he cour t  of  appeal s agr eed.   
                                                 

5 Ar t i c l e I ,  Sect i on 5 r eads as f ol l ows:    

Tr i al  by j ur y;  ver di ct  i n c i v i l  cases.   Sect i on 5.   
The r i ght  of  t r i al  by j ur y shal l  r emai n i nvi ol at e,  and 
shal l  ext end t o al l  cases at  l aw wi t hout  r egar d t o t he 
amount  i n cont r over sy .  .  .  .  

6 Ar t i c l e I ,  Sect i on 9 r eads as f ol l ows:  

Remedy f or  wr ongs.  Sect i on 9.   Ever y per son i s 
ent i t l ed t o a cer t ai n r emedy i n t he l aws f or  al l  
i nj ur i es,  or  wr ongs whi ch he may r ecei ve i n hi s 
per son,  pr oper t y,  or  char act er ;  he ought  t o obt ai n 
j ust i ce f r eel y,  and wi t hout  bei ng obl i ged t o pur chase 
i t ,  compl et el y and wi t hout  deni al ,  pr ompt l y and 
wi t hout  del ay,  conf or mabl y t o t he l aws.  

7 Due pr ocess,  l i ke equal  pr ot ect i on,  i s  guar ant eed by 
Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on:  " Al l  peopl e 
ar e bor n equal l y f r ee and i ndependent ,  and have cer t ai n i nher ent  
r i ght s;  among t hese ar e l i f e,  l i ber t y and t he pur sui t  of  
happi ness;  t o secur e t hese r i ght s,  gover nment s ar e i nst i t ut ed,  
der i v i ng t hei r  j ust  power s f r om t he consent  of  t he gover ned. "   

8 Ar t i c l e VI I ,  Sect i on 2 r eads as f ol l ows:  

Cour t  Syst em.   Sect i on 2.   The j udi c i al  power  of  t hi s 
st at e shal l  be vest ed i n a uni f i ed cour t  syst em 
consi st i ng of  one supr eme cour t ,  a cour t  of  appeal s,  a 
c i r cui t  cour t ,  such t r i al  cour t s of  gener al  uni f or m 
st at ewi de j ur i sdi ct i on as t he l egi s l at ur e may cr eat e 
by l aw,  and a muni ci pal  cour t  i f  aut hor i zed by t he 
l egi s l at ur e under  sect i on 14.  
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¶10 We hol d t hat  t he $350, 000 cap ( adj ust ed f or  i nf l at i on)  

on noneconomi c medi cal  mal pr act i ce damages set  f or t h i n Wi s.  

St at .  §§ 655. 017 and 893. 55( 4) ( d)  v i ol at es t he equal  pr ot ect i on 

guar ant ees of  t he Wi sconsi n Const i t ut i on.   We t her ef or e need 

not ,  and do not ,  addr ess Mat t hew Fer don' s ot her  const i t ut i onal  

chal l enges t o t he cap.   We r emand t he cause t o t he c i r cui t  cour t  

f or  f ur t her  pr oceedi ngs not  i nconsi st ent  wi t h t hi s opi ni on.  

¶11 Second,  i f  t he st at ut or y l i mi t at i on i s 

unconst i t ut i onal ,  i s  t he Fund l i abl e f or  payment  of  t he amount  

of  t he j ur y awar d i n excess of  t he st at ut or y l i mi t at i on?  The 

Fund ar gues i t  need not  pay t he excess amount .   Mat t hew Fer don 

does not  br i ef  t hi s quest i on.   The ci r cui t  cour t  and cour t  of  

appeal s di d not  answer  t hi s quest i on.   We t her ef or e r emand t hi s 

quest i on t o t he c i r cui t  cour t  so t hat  t he par t i es may be hear d 

on i t .  

¶12 Thi r d,  i s  Wi s.  St at .  § 655. 015,  whi ch r equi r es t he 

por t i on of  t he j ur y ' s awar d f or  f ut ur e medi cal  expenses 

exceedi ng $100, 000 t o be deposi t ed i nt o an account  over  whi ch 

t he Fund has cont r ol ,  const i t ut i onal ?  The par t i es ar gue t he 

const i t ut i onal i t y of  § 655. 015 and t he admi ni st r at i ve r ul e 

i mpl ement i ng i t ,  Wi s.  Admi n.  Code § I ns 17. 26.   The par t i es have 

not  adher ed t o t he pr ocedur e set  f or t h i n Wi s.  St at .  § 227. 40 

bef or e chal l engi ng t he const i t ut i onal i t y of  t he r ul e and have 

not  consi der ed whet her  t he r ul e exceeds t he aut hor i t y del egat ed 

under  § 655. 015.   Accor di ngl y,  we r emand t hi s quest i on t o t he 

c i r cui t  cour t  f or  t he par t i es t o compl y wi t h § 227. 40 and 
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addr ess t he val i di t y of  t he r ul e,  as wel l  as t o be hear d on t he 

const i t ut i onal i t y of  t he st at ut e and r ul e.  

¶13 Bef or e cont i nui ng,  i t  i s  i mpor t ant  t o hi ghl i ght  t hat  

t hi s case i s not  about  whet her  al l  caps,  or  even al l  caps on 

noneconomi c damages,  ar e const i t ut i onal l y per mi ssi bl e.   The 

quest i on bef or e t hi s cour t  i s  a nar r ow one:  I s t he $350, 000 cap 

( adj ust ed f or  i nf l at i on and her ei naf t er  r ef er r ed t o as t he 

$350, 000 cap)  on noneconomi c damages i n medi cal  mal pr act i ce 

cases set  f or t h i n Wi s.  St at .  §§ 655. 017 and 893. 55( 4) ( d)  

const i t ut i onal ? 

¶14 Medi cal  mal pr act i ce l i t i gat i on i s a hi ghl y char ged 

ar ea of  t he l aw wi t h r ami f i cat i ons not  onl y f or  t he i nj ur ed 

par t y and t he heal t h car e pr ovi der  i nvol ved,  but  f or  al l  v i ct i ms 

of  medi cal  mal pr act i ce,  al l  heal t h car e pr ovi der s,  and t he 

publ i c.   Af t er  a pat i ent  i s  i nj ur ed,  somet i mes sever el y and 

per manent l y,  a medi cal  mal pr act i ce l awsui t  pi t s t he unf or t unat e 

pat i ent  and t he pat i ent ' s f ami l y agai nst  t he heal t h car e 

pr ovi der  i n whom t he pat i ent  and f ami l y had pr evi ousl y pl aced 

t hei r  t r ust .   Physi c i ans have cont ended t hat  s i nce t he ear l y-  t o 

mi d- Ni net eent h Cent ur y t her e has been a medi cal  mal pr act i ce 
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cr i s i s pi t t i ng physi c i ans agai nst  i nj ur ed pat i ent s and t hei r  

at t or neys. 9   

¶15 Emot i on i s not  t he onl y f or ce at  wor k i n medi cal  

mal pr act i ce act i ons.   Money i s at  st ake f or  ever yone i nvol ved,  

i ncl udi ng t he publ i c.   I n t he case of  medi cal  mal pr act i ce,  

i nt er est  gr oups r epr esent i ng ever y aspect  of  t he del i ver y of  

heal t h car e ar e heavi l y i nvol ved i n l obbyi ng t he l egi s l at ur e.   A 

sampl i ng of  t he i nt er est  gr oups i ncl udes hospi t al  associ at i ons,  

i nsur ance compani es,  doct or  and nur se associ at i ons,  pat i ent  

advocat es,  and l awyer  associ at i ons.   Despi t e t hese 

ci r cumst ances,  t he t ask of  t he cour t  i n a medi cal  mal pr act i ce 

act i on i s t he same as i n any ot her  case:   t o conduct  a f ai r  and 

neut r al  eval uat i on of  t he mer i t s of  t he par t i es '  ar gument s i n 

l i ght  of  t he st at e' s l aws and const i t ut i on.  

¶16 Bot h i n hi s  br i ef s and at  or al  ar gument ,  Mat t hew 

Fer don asks t hi s cour t  t o st r i ke down al l  st at ut or y caps on 

noneconomi c damages i n medi cal  mal pr act i ce act i ons under  chapt er  

655.   Thi s cour t  has not  hel d t hat  st at ut or y l i mi t at i ons on 

damages ar e per  se unconst i t ut i onal . 10  I ndeed,  t hi s cour t  has 

                                                 
9 See gener al l y Cat her i ne T.  St r uve,  Doct or s,  The Adver sar y 

Syst em,  and Pr ocedur al  Ref or m i n Medi cal  Li abi l i t y  Li t i gat i on,  
72 For dham L.  Rev.  943,  952 ( 2004)  ( " ' [ T] he physi c i an 
consequent l y pr act i ces hi s ar t  i n chai ns,  bei ng per pet ual l y 
exposed t o t he r i sk of  a sui t  whi ch may r ui n hi s r eput at i on as 
wel l  as hi s f or t une. "  ( quot i ng John Or dr onaux,  The Jur i spr udence 
of  Medi ci ne,  i n i t s Rel at i ons t o t he Law of  Cont r act s,  Tor t s,  
and Evi dence,  wi t h a Suppl ement  on t he Li abi l i t i es of  Vendor s of  
Dr ugs 58 ( 1869) ) .  

10 Maur i n v.  Hal l ,  2004 WI  100,  ¶208,  274 Wi s.  2d 28,  682 
N. W. 2d 866 ( Abr ahamson,  C. J. ,  and Cr ooks,  J. ,  concur r i ng) .  
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r ecent l y uphel d t he cap on noneconomi c damages f or  wr ongf ul  

deat h medi cal  mal pr act i ce act i ons. 11  Just  because caps on 

noneconomi c damages ar e not  unconst i t ut i onal  per  se does not  

mean t hat  a par t i cul ar  cap i s const i t ut i onal .  

¶17 Cour t s acr oss t he count r y ar e di v i ded about  whet her  

caps on noneconomi c damages ar e const i t ut i onal .   Even i n st at e 

cour t s i n whi ch caps have been decl ar ed const i t ut i onal ,  t her e i s 

i nvar i abl y one or  mor e st r ong di ssent s. 12 

                                                                                                                                                             
Thi s cour t  has uphel d l i mi t at i ons on damages i n t or t  sui t s 

agai nst  gover nment al  ent i t i es.   See Sambs v.  Ci t y of  Br ookf i el d,  
97 Wi s.  2d 356,  293 N. W. 2d 504 ( 1980) ,  cer t .  deni ed,  449 U. S.  
1035 ( 1980) ;  St anhope v.  Br own Count y,  90 Wi s.  2d 823,  280 
N. W. 2d 711 ( 1979) .  

11 Maur i n,  274 Wi s.  2d 28,  ¶116.  

12 Some st at e cour t s have r eached t he concl usi on t hat  caps 
ar e unconst i t ut i onal .   See,  e. g. ,  Ar neson v.  Ol son,  270 N. W. 2d 
125,  ( N. D.  1978)  ( hol di ng a st at ut or y cap of  $300, 000 on al l  
medi cal  mal pr act i ce damages as a v i ol at i on of  equal  pr ot ect i on) ;  
Moor e v.  Mobi l e I nf i r mar y Ass' n,  592 So.  2d 156,  165- 71 ( Al a.  
1992)  ( hol di ng cap on noneconomi c damages i n medi cal  mal pr act i ce 
act i on v i ol at ed t he equal  pr ot ect i on and r i ght  t o j ur y t r i al  
guar ant ees of  t he Al abama Const i t ut i on) ;  Br anni gan v.  Usi t al o,  
587 A. 2d 1232,  1234- 36 ( N. H.  1991) ,  af f ' g Car son v.  Maur er ,  424 
A. 2d 825 ( N. H.  1980)  ( hol di ng a noneconomi c damages cap i n 
medi cal  mal pr act i ce act i ons unconst i t ut i onal  as a v i ol at i on of  
t he equal  pr ot ect i on c l ause of  t he New Hampshi r e Const i t ut i on) .    
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¶18 The r oadmap t o t hi s opi ni on i s as f ol l ows:  

 

                                                                                                                                                             
Ot her  st at es have f ound caps on noneconomi c damages 

const i t ut i onal ,  of t ent i mes over  st r ong di ssent s.   See,  e. g. ,  
Judd v.  Dr ezga,  103 P. 3d 135,  141 ( Ut ah 2004)  ( exami ni ng 
ar t i c l es and st udi es and det er mi ni ng t hat  t he cap was r easonabl y 
r el at ed t o maki ng medi cal  mal pr act i ce and heal t h i nsur ance r at es 
af f or dabl e and t hat  noneconomi c damage caps di d hel p achi eve 
t hat  goal ,  even i f  onl y i n smal l  par t ) ,  but  see Judd,  103 P. 3d 
at  145 ( Dur ham,  C. J. ,  di ssent i ng) ;  Zdr oj ewski  v.  Mur phy,  657 
N. W. 2d 721,  737- 38 ( Mi ch.  Ct .  App.  2003)  ( cap on noneconomi c 
damages uphel d agai nst ,  among ot her  chal l enges,  an equal  
pr ot ect i on chal l enge) ,  but  see Zdr oj ewski ,  657 N. W. 2d at  739 
( Fi t zger al d,  P. J. ,  di ssent i ng) ,  and Wi l ey v.  Henr y For d Cot t age 
Hosp. ,  668 N. W. 2d 402,  416 ( Mi ch.  Ct .  App.  2003)  ( hol di ng t hat  
Zdr oj ewski ' s deci s i on r egar di ng t he const i t ut i onal i t y of  t he 
caps was i ncor r ect  and shoul d be over r ul ed but  t hat  t he cour t  
was bound t o f ol l ow Zdr oj ewski ' s pr ecedent ) ;  Uni v.  of  Mi ami  v.  
Echar t e,  618 So.  2d 189,  191 ( Fl a.  1993)  ( uphol di ng 
const i t ut i onal i t y of  noneconomi c damages cap i n medi cal  
mal pr act i ce act i ons) ,  but  see Echar t e,  618 So.  2d at  198 
( Bar ket t ,  C. J. ,  di ssent i ng) ;  Fei n v.  Per manent e Med.  Gr oup,  695 
P. 2d 665,  684 ( Cal .  1985)  ( uphol di ng cap on noneconomi c damages 
cap i n medi cal  mal pr act i ce act i ons agai nst  due pr ocess and equal  
pr ot ect i on chal l enges) ,  but  see Fei n,  695 P. 2d at  687 ( Bi r d,  
C. J. ,  di ssent i ng) ;  Mur phy v.  Edmonds,  601 A. 2d 102,  114- 16 ( Md.  
1992)  ( uphol di ng Mar yl and' s $350, 000 noneconomi c damage cap on 
per sonal  i nj ur y awar ds agai nst  equal  pr ot ect i on chal l enge) ,  but  
see Mur phy,  601 A. 2d at  120 ( Chasanow,  J. ,  di ssent i ng) .   

The Al aska Supr eme Cour t  di v i ded 2- 2 i n Evans ex r el .  Kut ch 
v.  Al aska,  56 P. 3d 1046 ( Al aska 2002) ,  wi t h t wo j ust i ces f i ndi ng 
t he noneconomi c damage cap on al l  t or t  c l ai ms const i t ut i onal  and 
t wo f i ndi ng t he caps unconst i t ut i onal .  

For  di scussi ons of  st at e cour t  r ul i ngs on caps,  see Kevi n 
J.  Gf el l ,  Not e,  The Const i t ut i onal  and Economi c I mpl i cat i ons of  
a Nat i onal  Cap on Non- Economi c Damages i n Medi cal  Mal pr act i ce 
Act i ons,  37 I nd.  L.  Rev.  773,  810- 14 ( 2004) ;  Car ol  A.  Cr occa,  
Annot at i on,  Val i di t y,  Const r uct i on,  and Appl i cat i on of  St at e 
St at ut or y Pr ovi s i ons Li mi t i ng Amount  of  Recover y i n Medi cal  
Mal pr act i ce Cl ai ms,  26 A. L. R.  5t h 245 ( 1995) .  
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I .  The f act s ( ¶19 t o ¶23)  

I I .  The medi cal  mal pr act i ce st at ut es ( ¶24 t o ¶28)  

I I I .  St ar e Deci s i s ( ¶29 t o ¶56)  

I V.  Equal  Pr ot ect i on 

A.  The l evel  of  scr ut i ny ( ¶59 t o ¶80)  

B.  The cl assi f i cat i ons ( ¶81 t o ¶84)  

C.  The l egi s l at i ve obj ect i ves ( ¶85 t o ¶96)  

D.  The r at i onal  basi s ( ¶97 t o ¶176)  

V.  Ot her  St at ut es ( ¶177 t o ¶183)  

VI .  Concl usi on ( ¶184 t o ¶188)  

I .  FACTS 

¶19 Accor di ng t o evi dence pr oduced at  t r i al  t hat  t he j ur y 

appar ent l y accept ed,  as t he doct or  was del i ver i ng Mat t hew 

Fer don,  t he doct or  pul l ed on Mat t hew Fer don' s head.   The manner  

i n whi ch t he doct or  pul l ed caused an i nj ur y cal l ed obst et r i c 

br achi al  pl exus pal sy.   As a r esul t  of  t hi s i nj ur y,  Mat t hew 

Fer don' s r i ght  ar m i s par t i al l y  par al yzed and def or med.   Mat t hew 

Fer don under went  sur ger i es and occupat i onal  t her apy;  as a r esul t  

of  t he i nj ur y,  mor e sur ger y and mor e t her apy wi l l  be r equi r ed.   

Mat t hew Fer don' s r i ght  ar m wi l l  never  f unct i on nor mal l y.  

¶20 Thr ough hi s guar di an ad l i t em,  Vi ncent  Pet r ucel l i ,  

Mat t hew Fer don br ought  negl i gence cl ai ms agai nst  t he doct or  and 

t he hospi t al .   The Fund,  as r equi r ed,  was named as a def endant . 13  

                                                 
13 St at e ex r el .  St r ykowski  v.  Wi l k i e,  81 Wi s.  2d 491,  500,  

261 N. W. 2d 434 ( 1978)  ( " Mal pr act i ce c l ai mant s seeki ng damages i n 
excess of  $200, 000 must  name t he f und as a def endant ,  and t he 
f und may appear  and def end agai nst  t he act i on. " ) .  
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Mat t hew Fer don' s par ent s,  Cynt hi a and Denni s Fer don,  al so 

br ought  a negl i gence cl ai m,  seeki ng t o r ecover  f or  l oss of  

soci et y and compani onshi p.   A j ur y f ound t he del i ver y doct or  

negl i gent  f or  t he i nj ur i es Mat t hew Fer don sust ai ned dur i ng t he 

bi r t h.    

¶21 The j ur y awar ded t he f ol l owi ng damages t o Mat t hew 

Fer don:  ( 1)  Fut ur e medi cal  and hospi t al  expenses:  $403, 000;  and 

( 2)  Past  and f ut ur e per sonal  i nj ur i es ( noneconomi c damages) :  

$700, 000.   The j ur y made no awar d t o Mat t hew Fer don f or  l oss of  

f ut ur e ear ni ng capaci t y.   The j ur y awar ded $87, 600 t o Cynt hi a 

and Denni s Fer don as compensat i on f or  t he per sonal  car e t hey 

wi l l  r ender  f or  Mat t hew unt i l  t he age of  18.    

¶22 Af t er  t he ver di ct ,  t he Fund moved t he ci r cui t  cour t  t o 

r educe t he $700, 000 per sonal  i nj ur y awar d t o $410, 322,  t he 

amount  of  t he $350, 000 cap ( adj ust ed f or  i nf l at i on)  on 

noneconomi c damages r ecover abl e i n a medi cal  mal pr act i ce act i on 

under  Wi s.  St at .  §§ 655. 017 and 893. 55( 4) ( d) .   Fur t her ,  t he Fund 

moved t o have t he awar d f or  f ut ur e medi cal  and hospi t al  expenses 

exceedi ng $100, 000 pl aced under  t he Fund' s cont r ol  pur suant  t o 

Wi s.  St at .  § 655. 015.    

¶23 The ci r cui t  cour t  gr ant ed t he Fund' s mot i ons,  r educi ng 

t he noneconomi c damage awar d t o t he st at ut or i l y  l i mi t ed amount  

of  $410, 322 and or der i ng t hat  $168, 667. 67 of  t he f ut ur e medi cal  
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and hospi t al  expenses be pai d i nt o t he r ei mbur sement  f und. 14  

Mat t hew Fer don appeal ed;  t he cour t  of  appeal s summar i l y af f i r med 

t he ci r cui t  cour t  based on i t s r eadi ng of  St at e ex r el .  

St r ykowski  v.  Wi l k i e15 and Guzman v.  St .  Fr anci s Hospi t al ,  I nc. . 16 
                                                 

14 The amount  of  $168, 667. 67 r ef l ect s t he por t i on of  t he 
awar d over  $100, 000 t hat  i s l ef t  af t er  at t or ney f ees ar e t aken 
out  of  t he j ur y ' s awar d f or  f ut ur e medi cal  expenses.   The 
over al l  awar d of  $403, 000 i s t he amount  t he j ur y f el t  was 
necessar y t o pay Mat t hew Fer don' s f ut ur e medi cal  expenses,  
r educed t o pr esent  val ue.   The j ur y was asked t o det er mi ne t he 
pr esent  val ue of  f ut ur e medi cal  expenses as r equi r ed by Wi s.  
St at .  § 893. 55( 4) ( e) .   Awar ds ar e r educed t o t hei r  pr esent  val ue 
because a l ump sum r ecei ved t oday may be wor t h mor e t han t he 
same amount  spr ead out  over  a per i od of  year s.   Sect i on 
893. 55( 4) ( e)  pr ovi des:  

Economi c damages r ecover ed under  ch.  655 f or  bodi l y 
i nj ur y or  deat h,  i ncl udi ng any act i on or  pr oceedi ng 
based on cont r i but i on or  i ndemni f i cat i on,  shal l  be 
det er mi ned f or  t he per i od dur i ng whi ch t he damages ar e 
expect ed t o accr ue,  t aki ng i nt o account  t he est i mat ed 
l i f e expect ancy of  t he per son,  t hen r educed t o pr esent  
val ue,  t aki ng i nt o account  t he ef f ect s of  i nf l at i on.  

The j ur y was i nf or med t hat  Mat t hew Fer don was si x year s 
ol d,  t hat  he had a l i f e expect ancy of  69 year s,  and t hat  t he 
awar d shoul d t ake i nt o account  economi c condi t i ons and t he 
ef f ect  of  i nf l at i on.   Wi t h r espect  t o pr esent  val ue,  t he j ur y 
was i nst r uct ed t hat  t hei r  awar d shoul d be r educed t o pr esent  
val ue " because a sum r ecei ved t oday can be i nvest ed and ear n 
money at  cur r ent  i nt er est  r at es. "  

Fr om t he $403, 000 awar d f or  f ut ur e medi cal  expenses,  i t  
appear s t hat  t he amount  of  $134, 333. 33 ( amount i ng t o one- t hi r d)  
was ear mar ked as " an amount  suf f i c i ent  t o pay t he cost  of  
col l ect i on,  i ncl udi ng at t or ney f ees r educed t o pr esent  val ue"  as 
r equi r ed by § 655. 015,  l eavi ng a bal ance of  $268, 666. 67.   
Sect i on 655. 015 r equi r es t hat  of  t he $268, 666. 67,  $100, 000 i s t o 
go t o Mat t hew Fer don,  wi t h t he r emai nder  deposi t ed i nt o an 
account  wi t h t he Fund f or  payment  of  f ut ur e medi cal  expenses 
consi st ent  wi t h § 655. 015 and Wi s.  Admi n.  Code § I ns 17. 26.  

15 St at e ex r el .  St r ykowski  v.  Wi l k i e,  81 Wi s.  2d 491,  261 
N. W. 2d 434 ( 1978) .  
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I I .  MEDI CAL MALPRACTI CE STATUTES 

¶24 I n Wi sconsi n,  a c l ai m f or  i nj ur y r esul t i ng f r om 

medi cal  mal pr act i ce by a heal t h car e pr ovi der  i s subj ect  t o t he 

pr ovi s i ons of  chapt er  655. 17  Chapt er  655 pr ovi des t he excl usi ve 

pr ocedur es f or  t he " pr osecut i on of  mal pr act i ce c l ai ms agai nst  a 

heal t h car e pr ovi der . " 18  Among t he damages avai l abl e t o a 

c l ai mant  ar e noneconomi c damages,  i ncl udi ng damages t o 

compensat e f or  pai n and suf f er i ng,  ment al  di st r ess,  l oss of  

enj oyment  of  nor mal  act i v i t y,  and l oss of  soci et y and 

compani onshi p. 19      

¶25 The Fund was cr eat ed t o pay medi cal  mal pr act i ce c l ai ms 

t hat  exceed pr i mar y i nsur ance t hr eshol ds est abl i shed by st at ut e.   

                                                                                                                                                             
16 Guzman v.  St .  Fr anci s Hosp. ,  I nc. ,  2001 WI  App 21,  240 

Wi s.  2d 559,  623 N. W. 2d 776.  

17 Wi s.  St at .  § 655. 007 ( " On and af t er  Jul y 24,  1975,  any 
pat i ent  or  t he pat i ent ' s r epr esent at i ve havi ng a c l ai m or  any 
spouse,  par ent ,  mi nor  s i bl i ng or  chi l d of  t he pat i ent  havi ng a 
der i vat i ve c l ai m f or  i nj ur y or  deat h on account  of  mal pr act i ce 
i s subj ect  t o t hi s chapt er . " ) .   See St r ykowski  v.  Wi l k i e,  81 
Wi s.  2d 491,  499,  261 N. W. 2d 434 ( 1978) .  

18 Maur i n,  274 Wi s.  2d 28,  ¶50 ( i nt er nal  quot at i ons 
omi t t ed) .  

19 " Noneconomi c"  damages ar e def i ned i n Wi s.  St at .  
§ 893. 55( 4) ( a) .   That  subsect i on r eads:  

( 4) ( a)  I n t hi s subsect i on,  " noneconomi c damages"  
means moneys i nt ended t o compensat e f or  pai n and 
suf f er i ng;  humi l i at i on;  embar r assment ;  wor r y;  ment al  
di st r ess;  noneconomi c ef f ect s of  di sabi l i t y  i ncl udi ng 
l oss of  enj oyment  of  t he nor mal  act i v i t i es,  benef i t s 
and pl easur es of  l i f e and l oss of  ment al  or  physi cal  
heal t h,  wel l - bei ng or  bodi l y f unct i ons;  l oss of  
consor t i um,  soci et y and compani onshi p;  or  l oss of  l ove 
and af f ect i on.  
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The pr i mar y mal pr act i ce cover age i s $1, 000, 000 f or  each 

occur r ence and $3, 000, 000 per  pol i cy year . 20  Heal t h car e 

pr ovi der s must  par t i c i pat e i n t he Fund.   Al t hough noneconomi c 

damages ar e capped,  t he Fund pr ovi des unl i mi t ed l i abi l i t y  

cover age f or  economi c damages exceedi ng t he pr i mar y l i mi t s. 21 

¶26 Shoul d a c l ai mant  r ecover  noneconomi c damages as a 

r esul t  of  a medi cal  mal pr act i ce i nj ur y,  t hose damages ar e 

st at ut or i l y  capped pur suant  t o Wi s.  St at .  §§ 655. 017 and 

893. 55( 4)  at  $350, 000,  a sum t o be adj ust ed annual l y t o r ef l ect  

i nf l at i on.    

¶27 Sect i on 655. 017 r eads as f ol l ows:  

Li mi t at i on on noneconomi c damages.   The amount  of  
noneconomi c damages r ecover abl e by a c l ai mant  or  
pl ai nt i f f  under  t hi s chapt er  f or  act s or  omi ssi ons of  
a heal t h car e pr ovi der  i f  t he act  or  omi ssi on occur s 
on or  af t er  May 25,  1995,  and f or  act s or  omi ssi ons of  
an empl oyee of  a heal t h car e pr ovi der ,  act i ng wi t hi n 
t he scope of  hi s or  her  empl oyment  and pr ov i di ng 
heal t h car e ser vi ces,  f or  act s or  omi ssi ons occur r i ng 
on or  af t er  May 25,  1995,  i s subj ect  t o t he l i mi t s 
under  s.  893. 55( 4) ( d)  and ( f ) . 22 

                                                 
20 Wi s.  St at .  § 655. 23( 4) ( b) ( 2) .  

21 2003- 2004 Joi nt  Legi s l at i ve Audi t  Commi t t ee,  An Audi t ,  
I nj ur ed Pat i ent s  and Fami l i es Compensat i on Fund ( Of f i ce of  t he 
Commi ssi oner  of  I nsur ance)  ( Oct .  2004)  at  3,  15.  

22 Wi sconsi n St at .  § 893. 55( 4) ( f )  deal s wi t h wr ongf ul  deat h 
act i ons.   Thi s subsect i on r eads as f ol l ows:  

( f )  Not wi t hst andi ng t he l i mi t s on noneconomi c damages 
under  t hi s subsect i on,  damages r ecover abl e agai nst  
heal t h car e pr ovi der s and an empl oyee of  a heal t h car e 
pr ovi der ,  act i ng wi t hi n t he scope of  hi s or  her  
empl oyment  and pr ovi di ng heal t h car e ser vi ces,  f or  
wr ongf ul  deat h ar e subj ect  t o t he l i mi t  under  s.  
895. 04( 4) .   I f  damages i n excess of  t he l i mi t  under  s.  
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¶28 The f i nanci al  l i mi t s t o whi ch § 655. 017 r ef er s ar e 

cont ai ned i n Wi s.  St at .  § 893. 55( 4) ( d) ,  whi ch r eads as f ol l ows:  

( d)  The l i mi t  on t ot al  noneconomi c damages f or  each 
occur r ence under  par .  ( b)  on or  af t er  May 25,  1995,  
shal l  be $350, 000 and shal l  be adj ust ed by t he 
di r ect or  of  st at e cour t s t o r ef l ect  changes i n t he 
consumer  pr i ce i ndex f or  al l  ur ban consumer s,  U. S.  
c i t y aver age,  as det er mi ned by t he U. S.  depar t ment  of  
l abor ,  at  l east  annual l y t her eaf t er ,  wi t h t he 
adj ust ment  l i mi t  t o appl y t o awar ds subsequent  t o such 
adj ust ment s.  

The par t i es do not  di sput e t hat  i n t he i nst ant  case t he 

i nf l at i on- adj ust ed cap aut hor i zed by Wi s.  St at .  § 893. 55( 4) ( d)  

was $410, 322.  

I I I .  STARE DECI SI S 

¶29 The Fund' s f i r st  asser t i on i s  t hat ,  under  t he doct r i ne 

of  st ar e deci s i s ,  pr i or  cases of  bot h t hi s cour t  and t he cour t  

of  appeal s bi nd t hi s cour t  i n t he pr esent  case.  

¶30 The doct r i ne of  st ar e deci s i s,  or  " st and by t hi ngs 

deci ded, " 23 nor mal l y compel s a cour t  t o f ol l ow i t s pr i or  

deci s i ons.   " Fi del i t y t o pr ecedent  ensur es t hat  exi st i ng l aw 

wi l l  not  be abandoned l i ght l y. " 24   We have st at ed t hat  st ar e 

                                                                                                                                                             
895. 04( 4)  ar e f ound,  t he cour t  shal l  make any 
r educt i on r equi r ed under  s.  895. 045 and shal l  awar d 
t he l esser  of  t he r educed amount  or  t he l i mi t  under  s.  
895. 04( 4) .  

23 Mackenzi e v.  Mi l l er  Br ewi ng Co. ,  2001 WI  23,  ¶16 n. 13,  
241 Wi s.  2d 700,  623 N. W. 2d 739.  

24 Schul t z v.  Nat wi ck,  2002 WI  125,  ¶37,  257 Wi s.  2d 19,  653 
N. W. 2d 266.  
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deci s i s i s not  mechani cal  i n appl i cat i on,  nor  i s i t  a r ul e t o be 

i nexor abl y f ol l owed. 25   

¶31 The doct r i ne of  st ar e deci s i s i s i nappl i cabl e her e.   

Al t hough Wi sconsi n appel l at e dec i s i ons have t r eaded cl ose t o t he 

const i t ut i onal i t y of  t he cap on r ecover y of  noneconomi c damages 

i n medi cal  mal pr act i ce cases,  none has r eached t he i ssue cent r al  

t o t he i nst ant  case.   Never t hel ess,  t he pr i or  cases,  i ncl udi ng 

equal  pr ot ect i on chal l enges t o var i ous pr ovi s i ons of  chapt er  

655,  i nf or m our  deci s i on.  

¶32 We begi n wi t h St r ykowski ,  t he ear l i est  case f r om t hi s 

cour t  addr essi ng a chal l enge t o chapt er  655. 26  Soon af t er  

chapt er  655 was enact ed,  a gr oup of  pet i t i oner s chal l enged 

chapt er  655 on sever al  gr ounds,  i ncl udi ng equal  pr ot ect i on.   The 

pet i t i oner s chal l enged a sub- cl assi f i cat i on t hat  made a f or mal  

r evi ew panel  avai l abl e at  t he r equest  of  ei t her  par t y t o a 

medi cal  mal pr act i ce act i on i f  t he c l ai m exceeded $10, 000,  but  

made a r evi ew panel  avai l abl e f or  a c l ai m under  $10, 000 onl y 

upon t he st i pul at i on of  bot h par t i es. 27  Thi s cour t  r easoned t hat  

t he l egi s l at ur e coul d concl ude t hat  because cl ai ms over  $10, 000 

may be mor e compl ex,  a f or mal  r evi ew panel  may be a mor e 

appr opr i at e i ni t i al  f or um.   Thi s  cour t  was car ef ul  t o r ecogni ze 

t hat  t he 1975 l egi s l at i ve f i ndi ngs28 t hat  medi cal  mal pr act i ce 
                                                 

25 Johnson Cont r ol s,  I nc.  v.  Empl oyer s I ns.  of  Wausau,  2003 
WI  108,  ¶¶96- 97,  264 Wi s.  2d 60,  665 N. W. 2d 257.  

26 St r ykowski ,  81 Wi s.  2d at  498- 99.  

27 St r ykowski ,  81 Wi s.  2d at  510.  

28 § 1,  ch.  37,  Laws of  1975.  
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r ai sed speci al  pr obl ems di f f er ent  f r om t hose i n ot her  t or t  

act i ons,  " whi l e not  bi ndi ng on t he cour t ,  car r [ i ed]  gr eat  

wei ght . " 29   

¶33 St r ykowski  addr essed a di f f er ent  aspect  of  chapt er  655 

t han t hat  i nvol ved i n t he i nst ant  case.   St r ykowski  i nvol ved an 

equal  pr ot ect i on chal l enge t o t he f or mal  r evi ew panel s.   Thi s 

case concer ns t he $350, 000 cap i mpl ement ed i n 1995,  not  t he 

over al l  const i t ut i onal i t y of  chapt er  655.   Ther ef or e,  t he equal  

pr ot ect i on chal l enge i n St r ykowski  was t o a di f f er ent  

c l assi f i cat i on t han t hat  at  i ssue i n t he i nst ant  case.   Thus,  

t he di scussi on of  equal  pr ot ect i on i n St r ykowski  i s  not  hel pf ul ,  

much l ess cont r ol l i ng,  i n r esol v i ng t he i ssue f aci ng us i n t he 

pr esent  case.    

¶34 Al t hough chapt er  655 as enact ed cont ai ned a cap on 

noneconomi c damages,  t hat  cap di d not  go i nt o ef f ect  unt i l  1979 

and even t hen was a cont i ngency.   The cap adopt ed i n 1979 

pr ovi ded t hat  awar ds woul d be l i mi t ed t o $500, 000 per  i nci dent  

i f  t he Fund' s asset s f el l  bel ow cer t ai n l evel s. 30 Because t he cap 

was not  i n ef f ect  at  t he t i me St r ykowski  was bei ng deci ded and 

t her ef or e had not  af f ect ed t he pet i t i oner s '  r ecover i es,  t he 

cour t  decl i ned t o addr ess t he const i t ut i onal i t y of  t he cap i n 

t he f ace of  an equal  pr ot ect i on chal l enge. 31   

                                                 
29 St r ykowski ,  81 Wi s.  2d at  508.  

30 I d.  at  500.  

31 I d.  at  511.  
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¶35 Our  r ecent  deci si on i n Maur i n v.  Hal l ,  2004 WI  100,  

274 Wi s.  2d 28,  682 N. W. 2d 866,  s i mi l ar l y does not  cont r ol  t he 

pr esent  case.   I n Maur i n,  t hi s cour t  r ej ect ed an equal  

pr ot ect i on chal l enge t o t he noneconomi c damages cap i n wr ongf ul  

deat h act i ons. 32 

¶36 Maur i n i nvol ved a chal l enge t o t he pr ovi s i ons of  

chapt er s 655 and 893 t hat  ar e speci f i cal l y concer ned wi t h 

wr ongf ul  deat h medi cal  mal pr act i ce act i ons ( Wi s.  St at .  

§ 893. 55( 4) ( f ) ) .   Thi s case,  a common l aw medi cal  mal pr act i ce 

case,  r ai ses di f f er ent  equal  pr ot ect i on chal l enges.   Di f f er ent  

l egi s l at i ve obj ect i ves ar e at  pl ay i n a wr ongf ul  deat h act i on 

because t he medi cal  mal pr act i ce v i ct i m i s dead.   As not ed by t he 

maj or i t y i n Maur i n,  t he noneconomi c damages cap i n wr ongf ul  

deat h cases was " i mpl ement ed t o assuage f ear s ' t hat  passi on 

woul d r un hi gh wher e t he wr ongdoer  causes deat h and t hat  huge 

damage awar ds woul d be i mposed on t he wr ongdoer . ' " 33  The 

hei ght ened passi on sur r oundi ng a dead medi cal  mal pr act i ce v i ct i m 

i s not  at  i ssue i n t hi s case.   Mat t hew Fer don sur vi ved.   And 

whi l e Mat t hew Fer don' s i nj ur i es ar e i ndeed t r agi c,  t hey pal e i n 

compar i son t o f i ve- year - ol d Shay Maur i n' s deat h and ar e 

t her ef or e not  as l i kel y t o ar ouse t he same passi on i n a j ur y.  

¶37  Thi s cour t  t ur ned away an equal  pr ot ect i on chal l enge 

i n Czapi nski  v.  St .  Fr anci s Hospi t al ,  I nc. 34 Li ke Maur i n,  
                                                 

32 Maur i n,  274 Wi s.  2d 28,  ¶¶105- 09.  

33 I d. ,  ¶106.  

34 Czapi nski  v.  St .  Fr anci s Hosp. ,  I nc. ,  2000 WI  80,  ¶¶26-
32,  236 Wi s.  2d 316,  613 N. W. 2d 120.  



No.  2003AP988   

 

19 
 

Czapi nski  deal t  wi t h caps on wr ongf ul  deat h medi cal  mal pr act i ce 

act i ons.   The cour t  hel d t hat  i n t he cont ext  of  wr ongf ul  deat h 

act i ons,  " [ sect i on]  893. 55( 4) ( f )  does not  v i ol at e t he equal  

pr ot ect i on c l ause of  t he Wi sconsi n Const i t ut i on. " 35 

¶38 The pet i t i oner s i n Czapi nski  chal l enged a 

c l assi f i cat i on not  at  i ssue i n t hi s case.   The cl assi f i cat i on 

chal l enged was t he di st i nct i on bet ween how adul t  c l ai mant s wer e 

t r eat ed and how mi nor  c l ai mant s wer e t r eat ed f or  l oss of  soci et y 

and compani onshi p of  a par ent  who di ed as a r esul t  of  medi cal  

mal pr act i ce. 36  Adul t  chi l dr en wer e deni ed r ecover y;  mi nor  

chi l dr en wer e ent i t l ed t o r ecover y.   

¶39 I n di scussi ng t he cl assi f i cat i on t he cour t  expl ai ned 

t hat  " t he di st i nct i on bet ween adul t  chi l dr en and mi nor  chi l dr en 

coul d be t he di f f er ent  degr ee of  dependency whi ch each woul d be 

pr esumed t o have on t hei r  par ent s f or  t hei r  cont i nued f i nanci al  

and emot i onal  suppor t . " 37  Not abl y,  when " [ f ] aced wi t h t he need 

t o dr aw t he l i ne on who can col l ect  f or  l oss of  soci et y and 

compani onshi p,  .  .  .  t he avai l abi l i t y  of  c l ai ms .  .  .  shoul d be 

l i mi t ed t o t hose who woul d suf f er  most  sever el y f r om t he l oss of  

an i nt i mat e f ami l y r el at i onshi p;  adul t  chi l dr en cannot  be 

i ncl uded i n t hi s c l assi f i cat i on. " 38  

                                                 
35 I d. ,  ¶2.  

36 I d. ,  ¶30.  

37 I d. ,  ¶31 ( quot ed sour ce omi t t ed) .  

38 I d.  
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¶40 The $350, 000 cap on noneconomi c damages at  i ssue her e 

has exact l y t he opposi t e ef f ect  as t he c l assi f i cat i on i n 

Czapi nski .   The $350, 000 cap l i mi t s t he c l ai ms of  t hose who can 

l east  af f or d i t ;  t hat  i s ,  t he c l ai ms of  t hose,  i ncl udi ng 

chi l dr en such as Mat t hew Fer don,  who have suf f er ed t he gr eat est  

i nj ur i es.  

¶41 A r ecent  cour t  of  appeal s deci s i on,  Guzman v.  St .  

Fr anci s Hospi t al ,  I nc. ,  2001 WI  App 21,  240 Wi s.  2d 559,  623 

N. W. 2d 776,  i s not  st r ong pr ecedent .   Whi l e t he i ssue i s t he 

same as t he i nst ant  case,  t he cour t  of  appeal s '  opi ni on i s 

nei t her  cont r ol l i ng nor  par t i cul ar l y compel l i ng.    

¶42 I n Guzman,  t he c i r cui t  cour t  hel d t hat  t he $350, 000 

cap on noneconomi c damages was unconst i t ut i onal  as v i ol at i ng 

bot h t he Wi sconsi n const i t ut i onal  r i ght  t o t r i al  by j ur y and t he 

separ at i on of  power s doct r i ne.   We gr ant ed a pet i t i on t o bypass 

t he cour t  of  appeal s. 39    

¶43 The supr eme cour t  di v i ded equal l y,  3- 3,  i n Guzman,  

wi t h Just i ce Davi d Pr osser  not  par t i c i pat i ng.  The or der  t o 

bypass was vacat ed40 because no maj or i t y of  j ust i ces coul d agr ee 

on whet her  t o af f i r m or  r ever se t he ci r cui t  cour t  or der  hol di ng 

t he st at ut or y cap i n Wi s.  St at .  §§ 655. 017 and 893. 55( 4) ( d)  

unconst i t ut i onal .  The case r et ur ned t o t he cour t  of  appeal s,  

whi ch decl ar ed t he cap const i t ut i onal .  

                                                 
39 Wi s.  St at .  § 809. 60.  

40 Guzman v.  St .  Fr anci s Hosp. ,  I nc. ,  2000 WI  34,  ¶3,  234 
Wi s.  2d 170,  609 N. W. 2d 166.  
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¶44 Each of  t he t hr ee j udges on t he cour t  of  appeal s panel  

aut hor ed a separ at e opi ni on.   Onl y one of  t he t hr ee cour t  of  

appeal s j udges suppor t ed t he const i t ut i onal i t y of  t he 

noneconomi c damages cap.  

¶45 One j udge,  i n t he l ead opi ni on,  concl uded t hat  t he cap 

on noneconomi c damages i n Wi s.  St at .  §§ 655. 017 and 893. 55( 4) ( d)  

was const i t ut i onal .   He decl ar ed t hat  whet her  a heal t h- car e 

cr i s i s j ust i f i ed t he l egi s l at ur e' s r esponses was an assessment  

t o be made by t he l egi s l at ur e,  not  t he cour t s. 41  He f ur t her  

concl uded t hat  t he cap di d not  v i ol at e t he r i ght  t o a t r i al  by 

j ur y ( Wi s.  Const .  ar t .  I ,  § 5) , 42 t he r i ght  t o a r emedy f or  

wr ongs ( Wi s.  Const .  ar t .  I ,  § 9) , 43 subst ant i ve due pr ocess, 44 and 

t he doct r i ne of  separ at i on of  power s. 45  

¶46 The concur r i ng j udge " r el uct ant l y"  j oi ned t he maj or i t y 

opi ni on,  concl udi ng t hat  " t he st at ut e bar el y passes 

const i t ut i onal  must er "  and t hat  she coul d not  over t ur n l egal  

pr ecedent  t hat  suppor t s t he l egi s l at ur e' s act i on. 46   

¶47 The di ssent i ng j udge woul d have st r uck down t he cap as 

a v i ol at i on of  Ar t i c l e I ,  Sect i on 5,  t he r i ght  t o a j ur y t r i al .    

                                                 
41 I d. ,  ¶5.  

42 I d. ,  ¶¶7- 12.  

43 I d. ,  ¶18.  

44 I d. ,  ¶¶22- 25.  

45 I d. ,  ¶¶13- 17.  

46 I d. ,  ¶26.  
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¶48 None of  t he t hr ee opi ni ons i n Guzman,  however ,  

addr esses whet her  t he $350, 000 cap on noneconomi c damages 

vi ol at es t he st at e const i t ut i onal  equal  pr ot ect i on guar ant ees.    

¶49 I n t hei r  equal  pr ot ect i on chal l enge,  t he Guzmans 

ar gued t hat  t he c l assi f i cat i ons cr eat ed by t he cap shoul d be 

r evi ewed usi ng st r i ct  scr ut i ny.   They di d not  addr ess whet her  

t he cap sur vi ved r evi ew under  t he r at i onal  basi s t est .   The 

cour t  of  appeal s '  l ead opi ni on r ul ed t hat  t he r at i onal  basi s 

t est  was t he appr opr i at e l evel  of  r evi ew and concl uded t hat  

" [ t ] he Guzmans'  s i l ence on t he r at i onal - basi s t est  i s  a 

concessi on t hat  t he cap passes t hat  t est . " 47 

¶50 We do not  agr ee wi t h t hi s r easoni ng.   " A par t y ' s 

concessi on of  l aw does not  bi nd t he cour t . " 48  The l ead opi ni on 

f ur t her  st at ed t hat  because t he Guzmans di d not  ar gue t hat  t he 

caps l acked a r at i onal  basi s,  t he j udge woul d not  addr ess t hat  

i ssue. 49  Thus t he l ead opi ni on,  t he onl y opi ni on t o addr ess 

equal  pr ot ect i on di r ect l y,  di d not  deci de whet her  t he cap passed 

t he r at i onal  basi s t est .       

¶51 Guzman t her ef or e pr ovi des no opi ni on on t he equal  

pr ot ect i on chal l enge and accor di ngl y has no pr ecedent i al  

v i t al i t y  as t o equal  pr ot ect i on.   Fur t her mor e,  wi t h t hr ee 

separ at e opi ni ons,  onl y one of  whi ch suppor t s t he 

                                                 
47 Guzman v.  St .  Fr anci s Hosp. ,  I nc. ,  2001 WI  App 21,  ¶21,  

240 Wi s.  2d 559,  623 N. W. 2d 776.  

48 Ber gmann v.  McCaught r y,  211 Wi s.  2d 1,  7,  564 N. W. 2d 712 
( 1997) .  

49 Guzman,  240 Wi s.  2d 559,  ¶21.  
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const i t ut i onal i t y of  t he cap,  Guzman i s not  a st r ong pr ecedent  

f or  any pr oposi t i on.  

¶52 I n Mar t i n v.  Ri char ds, 50 t he cour t  det er mi ned whet her  a 

r et r oact i ve appl i cat i on of  t he $1, 000, 000 cap on noneconomi c 

damages i n mal pr act i ce cases coul d v i ol at e due pr ocess;  i t  di d 

not  di r ect l y det er mi ne t he const i t ut i onal i t y of  t he noneconomi c 

damages cap. 51  

¶53 The cour t ' s  di scussi on of  t he cap i n Mar t i n i s 

r el evant  t o t he i nst ant  case.   The cour t  concl uded t hat  

r et r oact i ve appl i cat i on of  t he cap woul d have a negl i gi bl e 

ef f ect  on t he cost  of  heal t h car e i n t he st at e. 52  The cour t  

obser ved t hat  al t hough t he cl ai m i s t hat  noneconomi c damages 

caps wer e i mpl ement ed t o pr event  i ncr easi ng cost s associ at ed 

wi t h medi cal  mal pr act i ce act i ons,  " i n t hi s cour t  t hese 

asser t i ons ar e suppor t ed by a pauci t y of  evi dence. " 53 
                                                 

50 Mar t i n v.  Ri char ds,  192 Wi s.  2d 156,  531 N. W. 2d 70 
( 1995) .  

51 I d.  at  212.  

Mar t i n i nvol ved a subst ant i ve due pr ocess chal l enge t o t he 
r et r oact i ve appl i cat i on of  a cap.   Equal  pr ot ect i on anal ysi s and 
subst ant i ve due pr ocess have much i n common.   Under  subst ant i ve 
due pr ocess anal ysi s t he st at ut e must  bear  a r at i onal  
r el at i onshi p t o a r easonabl e l egi s l at i ve goal .   Under  equal  
pr ot ect i on anal ysi s t her e must  be a r at i onal  r el at i onshi p 
bet ween t he di spar i t y i n t r eat ment  r esul t i ng under  a st at ut e and 
a l egi t i mat e gover nment al  obj ect i ve.   Est at e of  Makos v.  Wi s.  
Masons Heal t h Car e Fund,  211 Wi s.  2d 41,  75,  564 N. W. 2d 662 
( 1997)  ( Br adl ey,  J. ,  di ssent i ng)  ( c i t i ng St at e v.  Post ,  197 
Wi s.  2d 279,  319,  541 N. W. 2d 115 ( 1995) ) .    

52 Mar t i n,  192 Wi s.  2d at  203- 04.  

53 I d.  at  203.  
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¶54 I n Ri neck v.  Johnson, 54 t hi s cour t  hel d t hat  t he t hen-

$1, 000, 000 cap on noneconomi c damages i n medi cal  mal pr act i ce 

act i ons super seded t he l ower  cap i n t he wr ongf ul  deat h st at ut e 

wher e t he deat h r esul t ed f r om medi cal  mal pr act i ce. 55  Thi s cour t  

di d not  addr ess t he const i t ut i onal i t y of  t he medi cal  mal pr act i ce 

cap.

¶55 I n Jel i nek v.  St .  Paul  Fi r e & Casual t y I nsur ance Co. , 56 

t hi s cour t  hel d t hat  af t er  t he expi r at i on of  t he $1, 000, 000 cap 

i n 1991,  r ecover y of  noneconomi c damages i n medi cal  mal pr act i ce 

act i ons i nvol v i ng deat h was unl i mi t ed. 57  Thi s cour t  di d not  

det er mi ne t he const i t ut i onal i t y of  a cap.  

¶56 Each of  t hese cases i nf or ms our  exami nat i on i n t he 

i nst ant  case,  but  none i s cont r ol l i ng.      

I V.  EQUAL PROTECTI ON 

¶57 We next  exami ne Mat t hew Fer don' s asser t i on t hat  t he 

cap on noneconomi c damage awar ds vi ol at es t he equal  pr ot ect i on 

guar ant ees of  t he Wi sconsi n Const i t ut i on.  

¶58 The i nt er pr et at i on of  t he Wi sconsi n Const i t ut i on and a 

det er mi nat i on of  t he const i t ut i onal i t y of  a st at ut e ar e 

or di nar i l y  quest i ons of  l aw t hat  t hi s cour t  det er mi nes 

                                                 
54 Ri neck v.  Johnson,  155 Wi s.  2d 659,  456 N. W. 2d 336 

( 1990) ,  cer t .  deni ed,  498 U. S.  1068 ( 1991) .  

55 Ri neck,  155 Wi s.  2d at  666- 68.  

56 Jel i nek v.  St .  Paul  Fi r e & Cas.  I ns.  Co. ,  182 Wi s.  2d 1,  
512 N. W. 2d 764 ( 1994) ,  super seded by st at ut e as st at ed i n 
Czapi nski ,  236 Wi s.  2d 316.  

57 Jel i nek,  182 Wi s.  2d at  12.  
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i ndependent l y of  t he c i r cui t  cour t  and cour t  of  appeal s,  but  

benef i t i ng f r om t hei r  anal yses.    

A.  Level  of  Scr ut i ny 

¶59 I n deci di ng Mat t hew Fer don' s chal l enge t o t he $350, 000 

cap on noneconomi c damages on equal  pr ot ect i on gr ounds,  our  

f i r st  t ask i s t o det er mi ne t he appr opr i at e l evel  of  j udi c i al  

scr ut i ny t o be appl i ed i n det er mi ni ng const i t ut i onal i t y.  

¶60 The par t i es di sagr ee about  whi ch l evel  of  j udi c i al  

scr ut i ny shoul d appl y i n t hi s case.   Mat t hew Fer don i nvi t es t hi s 

cour t  t o use t he st r i ct  scr ut i ny st andar d i n r evi ewi ng t he 

st at ut or y $350, 000 cap.   He ar gues t hat  t he noneconomi c damages 

cap i mpl i cat es t he f undament al  r i ght  t o a t r i al  by j ur y and t he 

r i ght  t o a r emedy pr ot ect ed by t he st at e const i t ut i on.   The Fund 

ar gues t hat  st r i ct  scr ut i ny i s unwar r ant ed and t hat  t he pr oper  

l evel  of  r evi ew i s r at i onal  basi s r evi ew.   

¶61 St r i ct  scr ut i ny appl i es i f  a st at ut e chal l enged on 

equal  pr ot ect i on gr ounds " i mper mi ssi bl y i nt er f er es wi t h t he 

exer ci se of  a f undament al  r i ght  or  oper at es t o t he pecul i ar  

di sadvant age of  a suspect  c l ass. " 58  I f  st r i ct  scr ut i ny wer e 

appl i ed i n t he i nst ant  case,  t he Fund woul d have t he bur den of  

showi ng t hat  t he $350, 000 cap on noneconomi c damages caused by 

medi cal  mal pr act i ce t or t f easor s pr omot es a compel l i ng 

gover nment al  i nt er est  and t hat  t he $350, 000 cap i s t he l east  

r est r i ct i ve means f or  doi ng so.   That  i s,  t he Fund woul d have t o 

                                                 
58 St at e v.  Annal a,  168 Wi s.  2d 453,  468,  484 N. W. 2d 138 

( 1992)  ( c i t i ng Mass.  Bd.  of  Ret .  v.  Mur gi a,  427 U. S.  307,  312 
( 1976) ) .   
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show t hat  t he cap i s pr eci sel y t ai l or ed t o ser ve a compel l i ng 

st at e i nt er est .  

¶62 Cour t s appl y st r i ct  scr ut i ny spar i ngl y,  al t hough at  

l east  one st at e cour t  has used t he st r i ct  scr ut i ny l evel  of  

r evi ew i n medi cal  mal pr act i ce cases. 59 

¶63 Sever al  st at e cour t s have appl i ed an i nt er medi at e 

l evel  of  scr ut i ny t o caps i n medi cal  mal pr act i ce cases. 60  Under  

i nt er medi at e scr ut i ny,  t he c l assi f i cat i on " must  ser ve i mpor t ant  

gover nment al  obj ect i ves and must  be subst ant i al l y  r el at ed t o 

                                                 
59 See Kenyon v.  Hammer ,  688 P. 2d 961,  973- 74 ( Ar i z.  1984)  

( t he r i ght  t o a r emedy was a mat t er  of  i mpor t ance si nce t he 
st at e' s ear l y days of  st at ehood and t her ef or e st r i ct  scr ut i ny 
was appr opr i at e) .  

60 See,  e. g. ,  Car son v.  Mauer ,  424 A. 2d 825,  830- 31 ( N. H.  
1980)  ( hol di ng t hat  t he r i ght  t o a r emedy i s an " i mpor t ant  
subst ant i ve r i ght "  r equi r i ng an i nt er medi at e l evel  of  scr ut i ny) ;  
Ar neson v.  Ol son,  270 N. W. 2d 125,  132- 33 ( N. D.  1978)  ( appl y i ng a 
hei ght ened l evel  of  scr ut i ny t o st at ut e cappi ng economi c and 
noneconomi c damages  t o r equi r e a " c l ose cor r espondence bet ween 
st at ut or y c l assi f i cat i on and l egi s l at i ve goal s" ) ;  Judd v.  
Dr ezga,  103 P. 3d 135 ( Ut ah 2004)  ( hol di ng t hat  a chal l enge under  
Ut ah' s ver si on of  a r i ght  t o a r emedy cl ause of  t he Ut ah 
const i t ut i on war r ant ed appl i cat i on of  hei ght ened scr ut i ny) .   But  
see Mur phy v.  Edmonds,  601 A. 2d 102 ( Md.  1992)  ( r ej ect i ng 
pl ai nt i f f ' s  cont ent i on t hat  because t he access t o cour t s r i ght  
was i mpl i cat ed,  a hei ght ened l evel  of  scr ut i ny was t her ef or e 
war r ant ed) .  
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achi evement  of  t hose obj ect i ves. " 61  Thi s cour t  has appl i ed an 

i nt er medi at e l evel  of  scr ut i ny on at  l east  one pr i or  occasi on. 62 

¶64 Nei t her  par t y i n t he pr esent  case has ar gued t hat  we 

shoul d appl y t he i nt er medi at e l evel  of  r evi ew.  

¶65 We agr ee wi t h t he Fund t hat  r at i onal  basi s,  not  st r i ct  

scr ut i ny,  i s  t he appr opr i at e l evel  of  scr ut i ny i n t he pr esent  

case. 63  Thi s cour t  has st at ed t hat  Wi s.  St at .  chapt er  655 does 

not  deny any f undament al  r i ght  and does not  i nvol ve a suspect  

c l assi f i cat i on. 64  I n t he cont ext  of  wr ongf ul  deat h medi cal  

mal pr act i ce act i ons,  t hi s cour t  has pr evi ousl y hel d t hat  

" [ c] appi ng noneconomi c wr ongf ul  deat h damages does not  v i ol at e 

any f undament al  r i ght  .  .  .  . " 65  Si mi l ar l y,  i n exami ni ng whet her  

t he appoi nt ment  of  s i x- member  compensat i on panel s ef f ect i vel y 

                                                 
61 Cr ai g v.  Bor en,  429 U. S.  190,  197 ( 1976)  ( appl y i ng 

i nt er medi at e scr ut i ny t o a gender - based cl assi f i cat i on) .  

62 See Br andmi l l er  v.  Ar r eol a,  199 Wi s.  2d 528,  544 
N. W. 2d 894 ( 1996)  ( appl y i ng i nt er medi at e l evel  of  scr ut i ny t o 
det er mi ne whet her  r est r i ct i ons i n or di nance on cr ui s i ng i n car s 
wer e nar r owl y t ai l or ed t o ser ve si gni f i cant  gover nment  
i nt er est s) .  

63 Maur i n,  274 Wi s.  2d 28,  ¶212 ( Abr ahamson,  C. J. ,  and 
Cr ooks,  J. ,  concur r i ng)  ( const i t ut i onal i t y of  cap on noneconomi c 
damage awar d i n wr ongf ul  deat h case) .  

64 Czapi nski ,  236 Wi s.  2d 316,  ¶28;  St r ykowski ,  81 
Wi s.  2d 491,  507,  261 N. W. 2d 434 ( 1978) .  

65 Maur i n,  274 Wi s.  2d 28,  ¶105;  see al so Czapi nski ,  236 
Wi s.  2d 316,  ¶26 ( " Al t hough § 893. 55( 4) ( f )  [ cover i ng wr ongf ul  
deat h medi cal  mal pr act i ce act i ons]  cr eat es separ at e 
c l assi f i cat i ons f or  .  .  .  t or t  v i ct i ms [ based on t hei r  st at us as 
adul t s or  chi l dr en] ,  t hese cl assi f i cat i ons do not  v i ol at e equal  
pr ot ect i on. " ) .  
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deni ed sui ng pat i ent s access t o t he cour t s,  t her eby vi ol at i ng 

t hei r  r i ght s t o a j ur y t r i al  as pr eser ved i n Ar t i c l e I ,  Sect i on 

5 of  t he Wi sconsi n Const i t ut i on,  t hi s cour t  hel d t hat  chapt er  

655 di d not  i nvol ve f undament al  r i ght s or  suspect  

c l assi f i cat i ons. 66  As f or  Ar t i c l e I ,  Sect i on 9,  " [ t ] hi s cour t  

has never  const r ued t he r i ght  [ t o a r emedy pr ovi s i on]  t o be 

f undament al . " 67 

¶66 Thi s di scussi on i s not  meant  t o mi ni mi ze t he 

i mpor t ance of  t he r i ght  t o a j ur y and t he r i ght  t o a r emedy;  

bot h ar e i mpor t ant  r i ght s.   Never t hel ess,  i n t he cont ext  of  

equal  pr ot ect i on chal l enges t o medi cal  mal pr act i ce pr ovi s i ons,  

t hi s cour t  has not  v i ewed t hese t wo const i t ut i onal  guar ant ees as 

bel ongi ng t o t he c l ass of  r i ght s war r ant i ng s t r i ct  scr ut i ny.   

The r at i onal  basi s l evel  of  scr ut i ny i s t her ef or e appl i ed i n t he 

pr esent  case.  

¶67 A per son chal l engi ng a st at ut e on equal  pr ot ect i on 

gr ounds under  t he r at i onal  basi s l evel  of  scr ut i ny bear s a heavy 

bur den i n over comi ng t he pr esumpt i on of  const i t ut i onal i t y 

af f or ded st at ut es. 68  St at ut es ar e af f or ded t he pr esumpt i on of  

const i t ut i onal i t y " [ b] ecause st at ut es embody t he economi c,  

                                                 
66 St r ykowski ,  81 Wi s.  2d 491,  506- 07,  261 N. W. 2d 434 

( 1978) .    

67 Doer i ng v.  WEA I ns.  Gr oup,  193 Wi s.  2d 118,  130,  532 
N. W. 2d 432 ( 1995) .  

68 Ai cher  ex r el .  LaBar ge v.  Wi s.  Pat i ent s Comp.  Fund,  2000 
WI  98,  ¶¶18- 19,  237 Wi s.  2d 99,  613 N. W. 2d 849.  
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soci al ,  and pol i t i cal  deci s i ons ent r ust ed t o t he 

l egi s l at ur e .  .  .  . " 69    

¶68 The l ongst andi ng r ul e set  f or t h by t hi s cour t  i s  t hat  

" al l  l egi s l at i ve act s ar e pr esumed const i t ut i onal ,  t hat  a heavy 

bur den i s pl aced on t he par t y  chal l engi ng const i t ut i onal i t y,  and 

t hat  i f  any doubt  exi st s i t  must  be r esol ved i n f avor  of  t he 

const i t ut i onal i t y of  a st at ut e. " 70  A chal l enger  must  demonst r at e 

t hat  a st at ut e i s unconst i t ut i onal  beyond a r easonabl e doubt . 71 

¶69 Never t hel ess,  when a l egi s l at i ve act  unr easonabl y 

i nvades r i ght s guar ant eed by t he st at e const i t ut i on,  a cour t  has 

                                                 
69 Maur i n,  274 Wi s.  2d 28,  ¶93.   See al so Ai cher ,  237 

Wi s.  2d 99,  ¶20 ( " [ T] he j udi c i ar y i s not  posi t i oned t o make t he 
economi c,  soci al ,  and pol i t i cal  deci s i ons t hat  f al l  wi t hi n t he 
pr ovi nce of  t he l egi s l at ur e. " ) ;  Sambs,  97 Wi s.  2d at  377 
( l egi s l at ur e eval uat es t he r i sks and bal ances t he compet i ng 
i nt er est s of  exposur e t o l i abi l i t y  and t he need t o compensat e 
i ndi v i dual s f or  i nj ur y) .  

70 Sambs,  97 Wi s.  2d at  370 ( c i t i ng St anhope,  90 Wi s.  2d at  
837) .  

71 Maur i n,  274 Wi s.  2d 28,  ¶93;  Sambs,  97 Wi s.  2d at  370,  
( c i t i ng St anhope,  90 Wi s.  2d at  837) .  

The const i t ut i onal i t y of  a st at ut e i s an i ssue of  l aw,  not  
f act .   The " beyond t he r easonabl e doubt  bur den of  pr oof "  
l anguage i s,  however ,  r emi ni scent  of  an evi dent i ar y bur den of  
pr oof  i n cr i mi nal  cases.   The beyond a r easonabl e doubt  bur den 
of  pr oof  i n a const i t ut i onal  chal l enge case means t hat  a cour t  
gi ves gr eat  def er ence t o t he l egi s l at ur e,  and a cour t ' s  degr ee 
of  cer t ai nt y about  t he unconst i t ut i onal i t y r esul t s f r om t he 
per suasi ve f or ce of  l egal  ar gument .   See Davi s v.  Gr over ,  166 
Wi s.  2d 501,  564 n.  13,  480 N. W. 2d 460 ( 1992)  ( Abr ahamson,  J. ,  
di ssent i ng) ;  St at e ex r el .  Hammer mi l l  Paper  Co.  v.  La Pl ant e,  58 
Wi s.  2d 32,  46,  205 N. W. 2d 784 ( 1973) ;  Guzman,  240 Wi s.  2d 559,  
¶4,  n. 3;  Uni t ed Ai r  Li nes,  I nc.  v.  Ci t y of  Denver ,  973 P. 2d 647,  
658 ( Col o.  Ct .  App.  1998)  ( Br i ggs,  J. ,  concur r i ng) .  
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not  onl y t he power  but  al so t he dut y t o st r i ke down t he act .   

Al t hough we do not  addr ess Fer don' s const i t ut i onal  chal l enges 

under  Ar t i c l e I ,  Sect i on 5 ( r i ght  t o a j ur y t r i al )  and Sect i on 9 

( r i ght  t o a r emedy) ,  t he $350, 000 cap on noneconomi c damages may 

i mpl i cat e t hese const i t ut i onal  r i ght s.   I n shor t ,  " nei t her  our  

r espect  f or  t he l egi s l at ur e nor  t he pr esumpt i on of  

const i t ut i onal i t y al l ows f or  absol ut e j udi c i al  acqui escence t o 

t he l egi s l at ur e' s st at ut or y enact ment s. " 72  The cour t  has 

emphasi zed t hat  " [ s] i nce Mar bur y v.  Madi son,  i t  has been 

r ecogni zed t hat  i t  i s  pecul i ar l y t he pr ovi nce of  t he j udi c i ar y 

t o i nt er pr et  t he const i t ut i on and say what  t he l aw i s. " 73 

¶70 The deci s i ons i n t hi s cour t ,  i n ot her  st at e cour t s,  

and i n t he Uni t ed St at es Supr eme Cour t  have expr essed j udi c i al  

r evi ew on t he basi s of  equal  pr ot ect i on i n a var i et y of  

i t er at i ons. 74  Cases wi t hi n a s i ngl e j ur i sdi ct i on have expr essed 

di ver gent  v i ews on t he cl ar i t y wi t h whi ch a l egi s l at i ve pur pose 

must  be st at ed and on t he degr ee of  def er ence af f or ded t he 

l egi s l at ur e i n sui t i ng means t o ends. 75 

                                                 
72 Guzman,  240 Wi s.  2d 559,  ¶39.  

73 St at e ex r el .  Wi s.  Senat e v.  Thompson,  144 Wi s.  2d 429,  
436,  424 N. W. 2d 385 ( 1988)  ( c i t at i on omi t t ed) .  

74 See Count y of  Por t age v.  St ei npr ei s,  104 Wi s.  2d 466,  487 
n. 4,  312 N. W. 2d 731 ( 1981)  ( Abr ahamson,  J. ,  di ssent i ng) .   

75 I d.  at  487 n. 4 ( Abr ahamson,  J. ,  di ssent i ng) ;  Schwei ker  v.  
Wi l son,  450 U. S.  221,  243 ( 1981)  ( Powel l ,  J. ,  di ssent i ng) .  
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¶71 Thi s cour t  has of t en quot ed t he Uni t ed St at es Supr eme 

Cour t ' s  ar t i cul at i on of  t he r at i onal  basi s t est  set  f or t h i n 

McGowan v.  Mar yl and76 as f ol l ows:  

[ The Equal  Pr ot ect i on Cl ause]  per mi t s t he St at es a 
wi de scope of  di scr et i on i n enact i ng l aws whi ch af f ect  
some gr oups of  c i t i zens di f f er ent l y t han ot her s.   The 
const i t ut i onal  saf eguar d i s of f ended onl y i f  t he 
c l assi f i cat i on r est s on gr ounds whol l y i r r el evant  t o 
t he achi evement  of  t he St at e' s obj ect i ve.   St at e 
l egi s l at ur es ar e pr esumed t o have act ed wi t hi n t hei r  
const i t ut i onal  power  despi t e t he f act  t hat ,  i n 
pr act i ce,  t hei r  l aws r esul t  i n some i nequal i t y.   A 
st at ut or y di scr i mi nat i on wi l l  not  be set  asi de i f  any 
st at e of  f act s r easonabl y may be concei ved t o j ust i f y 
i t . 77 

¶72 The cour t  has wr i t t en t hat  t he r at i onal  basi s st andar d 

i n t he equal  pr ot ect i on cont ext  does not  r equi r e t hat  al l  

i ndi v i dual s be t r eat ed i dent i cal l y,  but  any di st i nct i ons must  be 

r el evant  t o t he pur pose mot i vat i ng t he c l assi f i cat i on. 78  

                                                 
76 McGowan v.  Mar yl and,  366 U. S.  420 ( 1961) .  

77 McGowan,  366 U. S.  at  425- 26.   Thi s cour t  and t he Uni t ed 
St at es have appl i ed var i ous f or mul at i ons of  t he r at i onal  basi s  
t est ,  i ncl udi ng some t hat  have ar t i cul at ed a f i ve- par t  st andar d.   
See,  e. g. ,  Omer ni k v.  St at e,  64 Wi s.  2d 6,  19,  218 N. W. 2d 734 
( 1974) ;  Ai cher ,  237 Wi s.  2d 99,  ¶58.   The essent i al  quest i on 
posed by t he f i ve- par t  t est  i s  whet her  t her e ar e any r eal  
di f f er ences t o di st i ngui sh t he f avor ed cl ass f r om ot her  c l asses.    
Kal l as Mi l l wor k Cor p.  v.  Squar e D Co. ,  66 Wi s.  2d 382,  389,  225 
N. W. 2d 454 ( 1975) .   Ot her  cases have ar t i cul at ed a mor e 
qual i t at i ve appr oach.   See,  e. g. ,  Doer i ng,  193 Wi s.  2d at  131-
32.  

78 Doer i ng,  193 Wi s.  2d at  131- 32 ( c i t i ng Szar zynski  v.  
YMCA,  Camp Mi ni kani ,  184 Wi s.  2d 875,  886,  517 N. W. 2d 135 
( 1994) ) ;  see al so Maur i n,  274 Wi s.  2d 28,  ¶106;  Sambs,  97 
Wi s.  2d at  370- 72;  St anhope,  90 Wi s.  2d at  837- 38.  
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Si mi l ar l y s i t uat ed i ndi v i dual s shoul d be t r eat ed si mi l ar l y. 79  I n 

essence,  t he r at i onal  basi s st andar d asks " whet her  t her e ar e any 

r eal  di f f er ences t o di st i ngui sh t he f avor ed cl ass .  .  .  f r om 

ot her  c l asses .  .  .  who ar e i gnor ed by t he st at ut e .  .  .  . " 80   

¶73 A st at ut e wi l l  be uphel d agai nst  an equal  pr ot ect i on 

chal l enge i f  a pl ausi bl e pol i cy r eason exi st s f or  t he 

c l assi f i cat i on and t he cl assi f i cat i on i s not  ar bi t r ar y i n 

r el at i on t o t he l egi s l at i ve goal . 81  A st at ut e wi l l  be hel d 

unconst i t ut i onal  i f  t he st at ut e i s shown t o be " pat ent l y  

ar bi t r ar y"  wi t h " no r at i onal  r el at i onshi p t o a l egi t i mat e 

gover nment  i nt er est . " 82  The par t y chal l engi ng t he cl assi f i cat i on 

has t he bur den of  demonst r at i ng t hat  t he c l assi f i cat i on i s 

ar bi t r ar y and i r r at i onal l y di scr i mi nat or y.   

¶74 I n eval uat i ng whet her  a l egi s l at i ve c l assi f i cat i on 

r at i onal l y advances t he l egi s l at i ve obj ect i ve, 83 " we ar e 

obl i gat ed t o l ocat e or ,  i n t he al t er nat i ve,  const r uct  a 

                                                 
79 Tr ei ber  v.  Knol l ,  135 Wi s.  2d 58,  68,  398 N. W. 2d 756 

( 1987) .  

80 Doer i ng,  193 Wi s.  2d at  131 n. 11 ( quot ed sour ce omi t t ed) .  

81 Maur i n,  274 Wi s.  2d 28,  ¶106;  Doer i ng,  193 Wi s.  2d at  131 
( c i t i ng Szar zynski  v.  YMCA,  Camp Mi ni kani ,  184 Wi s.  2d 875,  886,  
517 N. W. 2d 135 ( 1994) ) ;  see al so Sambs,  97 Wi s.  2d at  370- 72.  

82 Maur i n,  274 Wi s.  2d 28,  ¶106 ( c i t at i ons omi t t ed) .  

83 Tr ei ber  v.  Knol l ,  135 Wi s.  2d 58,  65,  398 N. W. 2d 756 
( 1987) .  
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r at i onal e t hat  mi ght  have i nf l uenced t he l egi s l at i ve 

det er mi nat i on. " 84 

¶75 Once t he cour t  i dent i f i es a r at i onal  basi s f or  a 

st at ut e,  t he cour t  must  assume t he l egi s l at ur e passed t he act  on 

t hat  basi s, 85 and " [ a] l l  f act s necessar y t o sust ai n t he act  must  

be t aken as concl usi vel y f ound by t he l egi s l at ur e,  i f  any such 

f act s may be r easonabl y concei ved i n t he mi nd of  t he cour t . " 86   

¶76 The r at i onal  basi s t est  does not  r equi r e t he 

l egi s l at ur e t o choose t he best  or  wi sest  means t o achi eve i t s 

goal s. 87  Def er ence t o t he means chosen i s due even i f  t he cour t  

bel i eves t hat  t he same goal  coul d be achi eved i n a mor e 

ef f ect i ve manner . 88 

¶77 Never t hel ess,  j udi c i al  def er ence t o t he l egi s l at ur e 

and t he pr esumpt i on of  const i t ut i onal i t y of  st at ut es do not  

r equi r e a cour t  t o acqui esce i n t he const i t ut i onal i t y of  ever y 

st at ut e.   A cour t  need not ,  and shoul d not ,  bl i ndl y accept  t he 

c l ai ms of  t he l egi s l at ur e.   For  j udi c i al  r evi ew under  r at i onal  

basi s t o have any meani ng,  t her e must  be a meani ngf ul  l evel  of  

                                                 
84 Ai cher ,  237 Wi s.  2d 99,  ¶57.   See al so Maur i n,  274 

Wi s.  2d 28,  ¶212 ( Abr ahamson,  C. J. ,  and Cr ooks,  J. ,  concur r i ng) .   
See al so Sambs,  97 Wi s.  2d at  371;  St anhope,  90 Wi s.  2d at  838.  

85 Ai cher ,  237 Wi s.  2d 99,  ¶57.  

86 Tr ei ber  v.  Knol l ,  135 Wi s.  2d 58,  65,  398 N. W. 2d 756 
( 1987)  ( quot i ng St at e ex r el .  Car nat i on Mi l k Pr ods.  Co.  v.  
Emer y,  178 Wi s.  147,  189 N. W.  564 ( 1922) ;  St at e v.  I nt er st at e 
Bl ood Bank,  I nc. ,  65 Wi s.  2d 482,  489,  222 N. W. 2d 912 ( 1974) ) .  

87 St anhope,  90 Wi s.  2d at  843.  

88 Ai cher ,  237 Wi s.  2d 99,  ¶66.  
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scr ut i ny,  a t hought f ul  exami nat i on of  not  onl y  t he l egi s l at i ve 

pur pose,  but  al so t he r el at i onshi p bet ween t he l egi s l at i on and 

t he pur pose.  The cour t  must  " pr obe beneat h t he c l ai ms of  t he 

gover nment  t o det er mi ne i f  t he const i t ut i onal  ' r equi r ement  of  

some r at i onal i t y i n t he nat ur e of  t he c l ass s i ngl ed out '  has 

been met . " 89 

¶78 The r at i onal  basi s t est  i s  " not  a t oot hl ess one. " 90  

" Rat i onal  basi s wi t h t eet h, "  somet i mes r ef er r ed t o as  " r at i onal  

                                                 
89 Doer i ng,  193 Wi s.  2d at  132 ( quot i ng James v.  St r ange,  

407 U. S.  128,  140 ( 1972) ) .  

90 Doer i ng,  193 Wi s.  2d at  132 ( " t he r at i onal  basi s t est  i s  
' not  a t oot hl ess one' " ) ,  quot i ng Schwei ker ,  450 U. S.  at  234 
( quot ed wi t h appr oval  i n Wi s.  Wi ne & Spi r i t  I nst .  v.  Ley,  141 
Wi s.  2d 958,  964,  416 N. W. 2d 914 ( Ct .  App.  1987) ) .   See al so 
Mat hews v.  Lucas,  427 U. S.  495,  510 ( 1976)  ( scr ut i ny i s not  
t oot hl ess) ;  St at e ex r el .  Gr and Bazaar  Li quor s,  I nc.  v.  
Mi l waukee,  105 Wi s.  2d 203,  209,  313 N. W. 2d 805 ( 1982)  ( r at i onal  
basi s st andar d of  r evi ew i s not  a t oot hl ess one) ;  St at e ex r el .  
Wat t s v.  Combi ned Cmt y.  Ser vs. ,  122 Wi s.  2d 65,  81 n. 8,  362 
N. W. 2d 104 ( 1984)  ( c i t i ng Ger al d Gunt her ,  I n Sear ch of  Evol v i ng 
Doct r i ne on a Changi ng Cour t :  A Model  f or  a Newer  Equal  
Pr ot ect i on,  86 Har v.  L.  Rev.  1,  22,  31 ( 1972) ,  and r ef er r i ng t o 
" a mi ddl e l evel  t i er  of  j udi ci al  scr ut i ny, "  whi ch has been 
t er med " ' v i gor ous r at i onal  basi s scr ut i ny ' "  or  t he t r adi t i onal  
st andar d " ' wi t h new bi t e' " ) ;  Count y of  Por t age v.  St ei npr ei s,  
104 Wi s.  2d 466,  487,  312 N. W. 2d 731 ( 1981)  ( Abr ahamson,  J. ,  
di ssent i ng)  ( r at i onal  basi s i s not  a t oot hl ess st andar d) .  
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basi s wi t h bi t e, "  f ocuses on t he l egi s l at i ve means used t o 

achi eve t he ends. 91  Thi s st andar d s i mpl y r equi r es t he cour t  t o 

conduct  an i nqui r y t o det er mi ne whet her  t he l egi s l at i on has mor e 

t han a specul at i ve t endency as t he means f or  f ur t her i ng a val i d 

l egi s l at i ve pur pose.   " The St at e may not  r el y on a 

c l assi f i cat i on whose r el at i onshi p t o an asser t ed goal  i s  so 

at t enuat ed as t o r ender  t he di st i nct i on ar bi t r ar y or  

i r r at i onal . " 92  At  l east  one l aw st udent  not e,  whi l e obser vi ng 

t hat  t he U. S.  Supr eme Cour t  had " empl oy[ ed]  sear chi ng scr ut i ny 

under  t he l abel  of  r at i onal  basi s r evi ew, " 93 never t hel ess 

                                                                                                                                                             
Just i ce Thur good Mar shal l  ( j oi ned by Just i ce Wi l l i am 

Br ennan and Just i ce Har r y Bl ackmun)  r ej ect ed a r i gi d appr oach t o 
equal  pr ot ect i on anal ysi s and pr oposed usi ng var yi ng l evel s of  
scr ut i ny dependi ng on t he i mpor t ance of  t he i nt er est s adver sel y 
af f ect ed and t he i nvi di ousness of  t he basi s on whi ch t he 
cl assi f i cat i on i s dr awn.   Just i ce Mar shal l  wr ot e f or  hi msel f  and 
t he ot her  t wo Just i ces t hat  " [ t ] he Cour t ' s  opi ni on [ i n Cl ebur ne]  
appr oaches t he t ask of  pr i nci pl ed equal  pr ot ect i on i n what  I  
v i ew as pr eci sel y t he wr ong way.  .  .  .  i n f ocusi ng obsessi vel y 
on t he appr opr i at e l abel  t o gi ve i t s st andar d of  r evi ew .  .  .  . "  
Ci t y of  Cl ebur ne v.  Cl ebur ne Li v i ng Ct r . ,  I nc. ,  473 U. S.  432,  
478 ( 1985)  ( Mar shal l ,  J. ,  concur r i ng i n par t  and di ssent i ng i n 
par t ) .  

91 Ger al d Gunt her ,  I n Sear ch of  Evol v i ng Doct r i ne on a 
Changi ng Cour t :  A Model  f or  a Newer  Equal  Pr ot ect i on,  86 Har v.  
L.  Rev.  1,  18- 19 ( 1972) .   

92 See Cl ebur ne,  473 U. S.  at  446.  

93 For  sever al  of  t hese cases,  see,  e. g. ,  Lawr ence v.  Texas,  
539 U. S.  558,  580 ( 2003)  ( O' Connor ,  J. ,  concur r i ng) ;  Romer  v.  
Evans,  517 U. S.  620 ( 1996) ;  Cl ebur ne,  473 U. S.  432;  Hooper  v.  
Ber nal i l l o Count y Assessor ,  472 U. S.  612 ( 1985) ;  Wi l l i ams v.  
Ver mont ,  472 U. S.  14 ( 1985) ;  Met r o.  Li f e I ns.  Co.  v.  War d,  470 
U. S.  869 ( 1985) ;  Zobel  v.  Wi l l i ams,  457 U. S.  55 ( 1982) .  
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cr i t i c i zed t he U. S.  Supr eme Cour t  and i mpl or ed t he use of  

i nt er medi at e scr ut i ny r at her  t han r at i onal  basi s wi t h t eet h. 94 

¶79 Const i t ut i onal  l aw schol ar  Pr of essor  Ger al d Gunt her  

wr ot e,  however ,  as f ol l ows t hat  r at i onal  basi s wi t h t eet h " i s 

not  t he same as " ' i nt er medi at e scr ut i ny ' " :  

[ Rat i onal  basi s wi t h t eet h]  does not  t ake i ssue wi t h 
t he hei ght ened scr ut i ny t i er s of  " st r i ct "  and 
" i nt er medi at e"  r evi ew.   I nst ead,  i t  i s  sol el y 
addr essed t o t he appr opr i at e i nt ensi t y of  r evi ew t o be 
exer ci sed when t he l owest  t i er ,  t hat  of  r at i onal i t y 
r evi ew,  i s deemed appr opr i at e.  .  .  .  What  t he 
[ r at i onal  basi s wi t h t eet h model ]  asks i s t hat  some 
t eet h be put  i nt o t hat  l owest  l evel  of  scr ut i ny,  t hat  
i t  be appl i ed " wi t h bi t e, "  f ocusi ng on means wi t hout  
second- guessi ng l egi s l at i ve ends.   ( Eval uat i ng t he 
i mpor t ance of  t he ends i s char act er i st i c of  al l  hi gher  
l evel s of  scr ut i ny. )   I n shor t ,  [ r at i onal  basi s  wi t h 
t eet h r ai ses]  s l i ght l y t he l owest  t i er  of  r ev i ew under  
t he t wo-  or  t hr ee- t i er  model s;  but  i t  does not  seek t o 
r ai se t he " mer e r at i onal i t y"  l evel  appr opr i at e f or  
r un- of - t he- mi l l  economi c r egul at i on cases al l  t he way 
up t o t he l evel  of  " i nt er medi at e"  or  of  " st r i ct "  
scr ut i ny. 95 

                                                 
94 Gayl e Lynn Pet t i nga,  Not e,  Rat i onal  Basi s Wi t h Bi t e:  

I nt er medi at e Scr ut i ny By Any Ot her  Name,  62 I nd.  L. J.  779,  802 
( 1987) .  

95 Ger al d Gunt her ,  Const i t ut i onal  Law,  605 n. 5 ( 11t h ed.  
1985)  ( emphasi s added) .   See Lawr ence Tr i be,  Amer i can 
Const i t ut i onal  Law,  § 16- 3,  at  1445- 46 ( 2d ed.  1988)  ( suggest i ng 
open use of  r at i onal  basi s wi t h bi t e onl y when quasi - suspect  
c l assi f i cat i ons ar e at  i ssue,  but  al so not i ng t hat  " [ w] hi l e 
t her e may be gr ounds f or  t he r el uct ance t o pr ol i f er at e new 
cat egor i es of  c l assi f i cat i ons over t l y t r i gger i ng c l oser  
scr ut i ny,  i t s  cover t  use under  t he mi ni mum r at i onal i t y l abel  
pr esent s danger s of  i t s  own. " ) .  
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¶80 Whet her  t he l evel  of  scr ut i ny i s cal l ed r at i onal  

basi s,  r at i onal  basi s wi t h t eet h,  or  meani ngf ul  r at i onal  basi s,  

i t  i s  t hi s st andar d we now appl y i n t hi s case.  

B.  The Cl assi f i cat i ons 

¶81 The t ask of  dr awi ng l i nes,  t hat  i s  t he t ask of  

cr eat i ng c l assi f i cat i ons,  i s  a l egi s l at i ve one i n whi ch 

per f ect i on " i s nei t her  possi bl e nor  necessar y. " 96  The cour t ' s  

goal  i s  t o det er mi ne whet her  t he c l assi f i cat i on scheme 

r at i onal l y advances t he l egi s l at i ve obj ect i ve.   I n l i mi t i ng 

noneconomi c damages i n medi cal  mal pr act i ce act i ons,  Wi s.  St at .  

§§ 655. 017 and 893. 55( 4) ( d)  t oget her  cr eat e a number  of  

c l assi f i cat i ons and sub- cl assi f i cat i ons. 97  One mai n 

c l assi f i cat i on i s r el evant  t o t he pr esent  case,  and one sub-

cl assi f i cat i on i s i mpl i cat ed:  

                                                 
96 Est at e of  Makos v.  Wi s.  Masons Heal t h Car e Fund,  211 

Wi s.  2d 41,  75,  564 N. W. 2d 662 ( 1997)  ( Br adl ey,  J. ,  di ssent i ng)  
( quot ed wi t h appr oval  i n Ai cher ,  237 Wi s.  2d 99,  ¶57) .  

97 Ther e ar e t wo l ar ge cl assi f i cat i ons of  pl ai nt i f f s and 
def endant s cr eat ed by t he st at ut es whom we do not  addr ess her e.   
( 1)  Two cl asses of  t or t  pl ai nt i f f s ar e cr eat ed by t he $350, 000 
cap:  t hose i nj ur ed by t he medi cal  mal pr act i ce of  heal t h car e 
pr ovi der s cover ed by chapt er  655 and t her ef or e subj ect  t o t he 
cap on noneconomi c damages,  and t hose i nj ur ed by t or t i ous 
conduct  of  non- heal t h car e pr ovi der s who ar e not  subj ect  t o t he 
$350, 000 cap on noneconomi c damages.   The cour t  has hel d t hat  
medi cal  mal pr act i ce act i ons ar e subst ant i al l y  di st i nct  f r om 
ot her  t or t  act i ons.   Czapi nski ,  236 Wi s.  2d 316,  ¶30.  ( 2)  Two 
cl asses of  t or t f easor s ar e cr eat ed by t he $350, 000 cap:  heal t h 
car e t or t f easor s and non- heal t h car e t or t f easor s.   Heal t h car e 
t or t f easor s whose conduct  pr oduci ng t he most  har m ( i n excess of  
t he $350, 000 cap)  ar e par t i al l y  shi el ded by t he $350, 000 cap on 
noneconomi c damage awar ds,  as compar ed wi t h heal t h car e 
t or t f easor s whose conduct  pr oduces l ess har m.  
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¶82 The mai n c l assi f i cat i on i s t he di st i nct i on bet ween 

medi cal  mal pr act i ce v i ct i ms who suf f er  over  $350, 000 i n 

noneconomi c damages,  and medi cal  mal pr act i ce v i ct i ms who suf f er  

l ess t han $350, 000 i n noneconomi c damages.   That  i s,  t he cap 

di v i des t he uni ver se of  i nj ur ed medi cal  mal pr act i ce v i ct i ms i nt o 

a c l ass of  sever el y i nj ur ed vi ct i ms and l ess sever el y i nj ur ed 

vi ct i ms.   Sever el y i nj ur ed vi ct i ms wi t h mor e t han $350, 000 i n 

noneconomi c damages r ecei ve onl y par t  of  t hei r  damages;  l ess 

sever el y i nj ur ed vi ct i ms wi t h $350, 000 or  l ess i n noneconomi c 

damages r ecei ve t hei r  f ul l  damages.   I n ot her  wor ds,  t he 

st at ut or y cap cr eat es a c l ass of  f ul l y  compensat ed vi ct i ms and 

par t i al l y  compensat ed vi ct i ms.   Thus,  t he cap' s gr eat est  i mpact  

f al l s  on t he most  sever el y i nj ur ed vi ct i ms. 98 

¶83 A mai n sub- cl assi f i cat i on i s cr eat ed as par t  of  t he 

$350, 000 cap on noneconomi c damages.   A s i ngl e cap appl i es t o 

al l  v i ct i ms of  a medi cal  mal pr act i ce occur r ence r egar dl ess of  

t he number  of  v i ct i ms/ cl ai mant s.   Because t he t ot al  noneconomi c 

damages r ecover abl e f or  bodi l y i nj ur y or  deat h may not  exceed 

t he $350, 000 l i mi t  f or  each occur r ence,  t he t ot al  awar d f or  a 

pat i ent ' s c l ai m f or  noneconomi c damages ( such as pai n,  suf f er i ng 

and di sabi l i t y)  and t he cl ai ms of  t he pat i ent ' s spouse,  mi nor  

chi l dr en,  or  par ent s f or  l oss of  soci et y and compani onshi p 

cannot  exceed $350, 000. 99  Thus,  cl asses of  v i ct i ms ar e cr eat ed 
                                                 

98 Wi sconsi n Pat i ent s Compensat i on Fund Repor t  t o Joi nt  
Legi s l at i ve Audi t  Commi t t ee ( pr epar ed by t he Speci al  Commi t t ee 
of  t he Boar d of  Gover nor s) ,  Execut i ve Summar y,  at  14 ( June 13,  
1994) .  

99 See Wi s.  St at .  §§ 655. 007,  893. 55( 5) .  
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dependi ng on whet her  t he pat i ent  has a spouse,  mi nor  chi l dr en,  

or  a par ent .   An i nj ur ed pat i ent  who i s s i ngl e may r ecover  t he 

ent i r e $350, 000,  whi l e a mar r i ed i nj ur ed pat i ent  shar es t he cap 

wi t h hi s or  her  spouse;  a non- mar r i ed i nj ur ed pat i ent  wi t h 

chi l dr en shar es t he $350, 000 wi t h t he chi l dr en;  a mar r i ed 

i nj ur ed pat i ent  wi t h chi l dr en shar es t he cap wi t h t he spouse and 

chi l dr en.   

¶84 Wi t h t hese cl assi f i cat i ons i n mi nd,  we t ur n t o t he 

l egi s l at ur e' s obj ect i ves f or  enact i ng a $350, 000 cap on 

noneconomi c damages i n medi cal  mal pr act i ce act i ons.  

C.  Legi s l at i ve Obj ect i ves.  

¶85 I dent i f y i ng t he l egi s l at i ve obj ect i ves wi l l  al l ow us 

t o det er mi ne whet her  t he l egi s l at i vel y cr eat ed cl assi f i cat i ons 

ar e r at i onal l y r el at ed t o achi evi ng appr opr i at e l egi s l at i ve 

obj ect i ves. 100 

¶86 Al t hough t he l egi s l at ur e di d not  expl i c i t l y  st at e i t s  

obj ect i ves as such,  i t  made a number  of  f i ndi ngs when i t  enact ed 

chapt er  655. 101  These f i ndi ngs gi ve a st r ong i ndi cat i on of  t he 

                                                 
100 Doer i ng,  193 Wi s.  2d at  137- 38.  

101 Maur i n,  274 Wi s.  2d 28,  Appendi x.   Sect i on 1,  ch.  37,  
Laws of  1975 r eads:  

Sect i on 1.   Legi s l at i ve f i ndi ngs.  ( 1)  The l egi s l at ur e 
f i nds t hat :  

( a)  The number  of  sui t s and cl ai ms f or  damages ar i s i ng 
f r om pr of essi onal  pat i ent  car e has i ncr eased 
t r emendousl y i n t he past  sever al  year s and t he si ze of  
j udgment s and set t l ement s i n connect i on t her ewi t h has 
i ncr eased even mor e subst ant i al l y ;  
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( b)  The ef f ect  of  such j udgment s and set t l ement s,  
based f r equent l y on newl y emer gi ng l egal  pr ecedent s,  
has been t o cause t he i nsur ance i ndust r y t o uni f or ml y 
and subst ant i al l y  i ncr ease t he cost  and l i mi t  t he 
avai l abi l i t y  of  pr of essi onal  l i abi l i t y  i nsur ance 
cover age;  

( c)  These i ncr eased i nsur ance cost s ar e bei ng passed 
on t o pat i ent s i n t he f or m of  hi gher  char ges f or  
heal t h car e ser vi ces and f aci l i t i es;  

( d)  The i ncr eased cost s of  pr ovi di ng heal t h car e 
ser vi ces,  t he i ncr eased i nci dent s of  c l ai ms and sui t s  
agai nst  heal t h car e pr ovi der s and t he si ze of  such 
cl ai ms and j udgment s has caused many l i abi l i t y  
i nsur ance compani es t o wi t hdr aw compl et el y f r om t he 
i nsur i ng of  heal t h car e pr ovi der s;  

( e)  The r i s i ng number  of  sui t s and cl ai ms i s f or c i ng 
bot h i ndi v i dual  and i nst i t ut i onal  heal t h car e 
pr ovi der s t o pr act i ce def ensi vel y,  t o t he det r i ment  of  
t he heal t h car e pr ovi der  and t he pat i ent ;  

( f )  As a r esul t  of  t he cur r ent  i mpact  of  such sui t s 
and cl ai ms,  heal t h car e pr ovi der s ar e of t en r equi r ed,  
f or  t hei r  own pr ot ect i on,  t o empl oy ext ensi ve 
di agnost i c pr ocedur es f or  t hei r  pat i ent s,  t her eby 
i ncr easi ng t he cost  of  pat i ent  car e;  

( g)  As anot her  ef f ect  of  t he i ncr ease of  such sui t s 
and cl ai ms and t he cost s t her eof ,  heal t h car e 
pr ovi der s ar e r el uct ant  t o and may decl i ne t o pr ovi de 
cer t ai n heal t h car e ser vi ces whi ch mi ght  be hel pf ul ,  
but  i n t hemsel ves ent ai l  some r i sk of  pat i ent  i nj ur y;  

( h)  The cost  and t he di f f i cul t y  i n obt ai ni ng i nsur ance 
f or  heal t h car e pr ovi der s di scour ages and has 
di scour aged young physi c i ans f r om ent er i ng i nt o t he 
pr act i ce of  medi ci ne i n t hi s st at e;  

( i )  I nabi l i t y  t o obt ai n,  and t he hi gh cost  of  
obt ai ni ng,  such i nsur ance has af f ect ed and i s l i kel y 
t o f ur t her  af f ect  medi cal  and hospi t al  ser vi ces 
avai l abl e i n t hi s st at e t o t he det r i ment  of  pat i ent s,  
t he publ i c and heal t h car e pr ovi der s;  
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l egi s l at ur e' s obj ect i ves.   The f i ndi ngs can be summar i zed as 

f ol l ows:  

1.  Judgment s and set t l ement s have i ncr eased,  t her eby 

i ncr easi ng t he cost  and l i mi t i ng t he avai l abi l i t y  of  

pr of essi onal  l i abi l i t y  i nsur ance cover age; 102  

2.  The i ncr eased cost s of  medi cal  mal pr act i ce pr emi ums 

ar e passed on t o t he pat i ent s i n t he f or m of  hi gher  char ges 

f or  heal t h car e; 103 

3.  I ndi v i dual  and i nst i t ut i onal  heal t h car e pr ovi der s 

ar e bei ng f or ced t o pr act i ce def ensi vel y,  t o t he det r i ment  

of  t he heal t h car e pr ovi der  and pat i ent ,  and may decl i ne t o 

pr ovi de cer t ai n ser vi ces t hat  mi ght  be hel pf ul  but  may 

ent ai l  some r i sk t o t he pat i ent ; 104 

4.  The cost  and di f f i cul t y of  obt ai ni ng medi cal  

mal pr act i ce i nsur ance di scour ages young physi c i ans f r om 

ent er i ng i nt o t he pr act i ce of  medi ci ne i n t hi s st at e and 

may encour age heal t h car e pr ov i der s t o cur t ai l  or  cease 

                                                                                                                                                             
( j )  Some heal t h car e pr ovi der s have cur t ai l ed or  
ceased,  or  may f ur t her  cur t ai l  or  cease,  t hei r  
pr act i ces because of  t he nonavai l abi l i t y  or  hi gh cost  
of  pr of essi onal  l i abi l i t y  i nsur ance;  and 

( k)  I t  t her ef or  [ s i c]  appear s t hat  t he ent i r e ef f ect  
of  such sui t s and cl ai ms i s wor ki ng t o t he det r i ment  
of  t he heal t h car e pr ovi der ,  t he pat i ent  and t he 
publ i c i n gener al .  

102 § 1 ( 1) ( a) ,  ( b) ,  ch. 37,  Laws of  1975.  

103 § 1 ( 1) ( c) ,  ch.  37,  Laws of  1975.  

104 § 1 ( 1) ( e) ,  ( f ) ,  ( g) ,  ch.  37,  Laws of  1975.  
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t hei r  pr act i ces i n Wi sconsi n. 105  Mal pr act i ce i nsur er s may 

l eave t he mar ket pl ace,  maki ng i t  har der  f or  heal t h car e 

pr ovi der s t o obt ai n medi cal  mal pr act i ce i nsur ance. 106 

5.  " [ T] he ent i r e ef f ect  of  such sui t s and cl ai ms i s 

wor ki ng t o t he det r i ment  of  t he heal t h car e pr ovi der ,  t he 

pat i ent  and t he publ i c i n gener al . " 107   

¶87 I n sum,  t he l egi s l at ur e f ound t hat  mal pr act i ce 

l awsui t s r ai se t he cost  of  medi cal  mal pr act i ce i nsur ance f or  

pr ovi der s.   Accor di ng t o t he l egi s l at ur e,  hi gher  medi cal  

mal pr act i ce i nsur ance cost s,  i n t ur n,  har m t he publ i c because 

t hey r esul t  i n i ncr eased medi cal  cost s f or  t he publ i c and 

because heal t h car e pr ovi der s mi ght  l eave Wi sconsi n.   The 

l egi s l at ur e al so f ound t hat  heal t h car e pr ovi der s wer e 

pr act i c i ng def ensi ve medi ci ne because of  t he r i s i ng number  of  

c l ai ms and t hat  t hey mi ght  r ef use t o ent er  t he Wi sconsi n heal t h 

car e mar ket .   These l egi s l at i ve f i ndi ngs ar e not  bi ndi ng on t he 

cour t  but  car r y gr eat  wei ght . 108    

¶88 Fr om t he f i ndi ngs set  f or t h when chapt er  655 was 

enact ed i n 1975,  we can deduce a pr i mar y,  over al l  l egi s l at i ve 

obj ect i ve and f i ve i nt er connect ed l egi s l at i ve obj ect i ves t hat  

l ed t o adopt i on of  t he $350, 000 cap on noneconomi c damage 

awar ds.  

                                                 
105 § 1 ( 1) ( h) ,  ( i ) ,  ( j ) ,  ch.  37,  Laws of  1975.  

106 § 1 ( d) ,  ch.  37,  Laws of  1975.  

107 § 1 ( 1) ( k) ,  ch.  37,  Laws of  1975.  

108 St r ykowski ,  81 Wi s.  2d at  508.  
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¶89 The pr i mar y,  over al l  l egi s l at i ve obj ect i ve i s t o 

ensur e t he qual i t y of  heal t h car e f or  t he peopl e of  Wi sconsi n. 109 

The l egi s l at ur e obvi ousl y di d not  i nt end t o r each t hi s obj ect i ve 

by shi el di ng negl i gent  heal t h car e pr ovi der s f r om r esponsi bi l i t y  

f or  t hei r  negl i gent  act i ons.    Af t er  al l ,  " [ i ] t  i s  a maj or  

cont r adi ct i on t o l egi s l at e f or  qual i t y heal t h car e on one hand,  

whi l e on t he ot her  hand,  i n t he same st at ut e,  t o r ewar d 

negl i gent  heal t h car e pr ovi der s. " 110  A cap on noneconomi c 

                                                 
109 I d.  at  509.  

110 Far l ey v.  Engel ken,  740 P. 2d 1058,  1067 ( Kan.  1987) .  

The Gener al  Account i ng Of f i ce concl uded t hat  one of  t he 
sur est  ways t o " deal  wi t h t he pr obl em of  i ncr easi ng i nsur ance 
cost s"  i s t o el i mi nat e t he condi t i ons t hat  r esul t  i n act s 
amount i ng t o medi cal  mal pr act i ce.   U. S.  Gener al  Account i ng 
Of f i ce,  Medi cal  Mal pr act i ce:  A Fr amewor k f or  Act i on,  GAO/ HRD- 87-
73,  at  3,  12- 19 ( May 1987) .  

Ef f or t s t o accompl i sh t hi s may i ncl ude ( 1)  
di sci pl i ni ng or  r emovi ng f r om pr act i ce t hose 
physi c i ans not  pr ovi di ng an accept abl e qual i t y of  
car e;  ( 2)  pr ot ect i ng pat i ent s f r om physi c i ans who l ose 
t hei r  l i censes i n one st at e but  have t hem i n anot her ;  
and ( 3)  devel opi ng and expandi ng r i sk management  
pr ogr ams t o educat e pr ovi der s concer ni ng bet t er  ways 
of  del i ver i ng an accept abl e qual i t y of  heal t h car e,  
mi ni mi zi ng t he possi bi l i t y  of  f ut ur e mal pr act i ce 
sui t s.    

I d.  at  12.  
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damages di mi ni shes t or t  l i abi l i t y  f or  heal t h car e pr ovi der s and 

di mi ni shes t he det er r ent  ef f ect  of  t or t  l aw. 111 

¶90 The al l - encompassi ng l egi s l at i ve obj ect i ve i s r eached,  

accor di ng t o t he l egi s l at i ve r easoni ng,  by accompl i shi ng t he 

f ol l owi ng obj ect i ves.  

¶91 Legi s l at i ve Obj ect i ve #1:  Ensur e adequat e compensat i on 

f or  v i ct i ms of  medi cal  mal pr act i ce wi t h mer i t or i ous i nj ur y 

c l ai ms.   The l egi s l at ur e r et ai ned t he t or t  syst em as a means of  

i dent i f y i ng heal t h car e pr ovi der s who ar e pr act i c i ng bel ow t he 

r equi r ed due car e st andar ds and as a means of  det er r i ng t hem and 

ot her  heal t h car e pr ovi der s f r om negl i gent  pr act i ces.   The 

l egi s l at ur e obvi ousl y consi der s noneconomi c i nj ur i es t o be r eal  

i nj ur i es f or  whi ch pl ai nt i f f s shoul d be compensat ed i n 

appr opr i at e cases.    

¶92 Legi s l at i ve Obj ect i ve #2:  Enabl e heal t h car e i nsur er s 

t o char ge l ower  mal pr act i ce i nsur ance pr emi ums by r educi ng t he 

si ze of  medi cal  mal pr act i ce awar ds.  

¶93 Legi s l at i ve Obj ect i ve #3:  Keep t he Fund' s annual  

assessment  t o heal t h car e pr ovi der s at  a l ow r at e and pr ot ect  

                                                 
111 Pr osser  & Keet on on t he Law of  Tor t s § 4,  at  25 ( W.  Page 

Keet on ed. ,  5t h ed.  1984)  ( " The ' pr ophyl act i c '  f act or  of  
pr event i ng f ut ur e har m has been qui t e i mpor t ant  i n t he f i el d of  
t or t s. " ) ;  Kennet h E.  Thor pe,  The Medi cal  Mal pr act i ce ' Cr i s i s ' :  
Recent  Tr ends and t he I mpact  of  St at e Tor t  Ref or ms,  Heal t h 
Af f ai r s W4- 20,  W4- 25,  W4- 24 ( Jan.  21,  2004) ,  at  
ht t p: / / cont ent . heal t haf f ai r s. or g/ cgi / r epr i nt / hl t haf f . w4. 20v1 
( " [ D] et er r i ng subst andar d medi cal  car e i s a maj or  r at i onal e f or  
usi ng a t or t - l i abi l i t y  syst em f or  medi cal  mal pr act i ce. "   Al so,  
" [ r ] i s i ng c l ai ms cost s may r ef l ect  a r i se i n under l y i ng 
negl i gence. " ) .  
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t he Fund' s f i nanci al  st at us.   The f ewer  and smal l er  t he c l ai ms 

t he Fund must  pay,  t he mor e l i kel y t he Fund wi l l  have a sound 

cash f l ow,  and t he mor e l i kel y t he Fund wi l l  be abl e t o l ower  

i t s annual  assessment s t o heal t h car e pr ovi der s.   Wi t h l ower  

i nsur ance pr emi ums char ged by t he pr i mar y i nsur er s and l ower  

annual  assessment s by t he Fund,  heal t h car e wi l l  be mor e 

af f or dabl e t o Wi sconsi n' s c i t i zens.  

¶94 Legi s l at i ve Obj ect i ve #4:  Reduce over al l  heal t h car e 

cost s ( by l ower i ng mal pr act i ce i nsur ance pr emi ums)  f or  consumer s 

of  heal t h car e.  

¶95 Legi s l at i ve Obj ect i ve #5:  Encour age heal t h car e 

pr ovi der s t o pr act i ce i n Wi sconsi n.   Heal t h car e pr ovi der s 

ensur e qual i t y heal t h car e f or  t he peopl e of  Wi sconsi n.   Lower  

mal pr act i ce i nsur ance pr emi ums wi l l  pr event  heal t h car e 

pr ovi der s f r om l eavi ng Wi sconsi n.   Rel at ed ar e t he goal s of  

avoi di ng t he pr act i ce of  def ensi ve medi ci ne and r et ai ni ng 

mal pr act i ce i nsur ance vendor s i n Wi sconsi n.     

¶96 I n sum,  chapt er  655 was desi gned by t he l egi s l at ur e t o 

hel p l i mi t  t he i ncr easi ng cost  of  heal t h car e and possi bl e 

" di mi ni shi ng .  .  .  avai l abi l i t y  of  heal t h car e i n Wi sconsi n. " 112  

The l egi s l at ur e' s i mmedi at e obj ect i ve i n enact i ng t he $350, 000 

cap was appar ent l y t o ensur e t he avai l abi l i t y  of  suf f i c i ent  

l i abi l i t y  i nsur ance at  a r easonabl e cost  t o cover  c l ai ms of  

pat i ent s.   " Tami ng t he cost s of  medi cal  mal pr act i ce and ensur i ng 

                                                 
112 Pat i ent s Comp.  Fund v.  Lut her an Hosp. - La Cr osse,  I nc. ,  

216 Wi s.  2d 49,  53,  573 N. W. 2d 572 ( Ct .  App.  1997) .   
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access t o af f or dabl e heal t h car e ar e l egi t i mat e l egi s l at i ve 

obj ect i ves. " 113  The l egi s l at i ve cap and t he cl assi f i cat i on of  

medi cal  mal pr act i ce v i ct i ms appear  t o expr ess a l egi s l at i ve 

bal anci ng of  obj ect i ves:  t o ensur e qual i t y heal t h car e i n t he 

st at e;  t o compensat e i nj ur ed vi c t i ms of  medi cal  mal pr act i ce;  and 

t o pr ot ect  heal t h car e pr ovi der s f r om excessi ve cost s of  medi cal  

mal pr act i ce i nsur ance.  

D.  The Rat i onal  Basi s 

1.  

¶97 We now expl or e whet her  a r at i onal  r el at i onshi p exi st s  

bet ween t he l egi s l at i ve obj ect i ve of  compensat i ng v i ct i ms f ai r l y  

and t he cl assi f i cat i on of  medi cal  mal pr act i ce v i ct i ms i nt o t wo 

gr oups——t hose who suf f er  noneconomi c damages under  $350, 000 and 

t hose who suf f er  noneconomi c damages over  $350, 000.   Wi t h r egar d 

t o t he c l assi f i cat i on of  v i ct i ms,  " t he Equal  Pr ot ect i on Cl ause 

' i mposes a r equi r ement  of  some r at i onal i t y i n t he nat ur e of  t he 

c l ass s i ngl ed out . ' " 114 

¶98 No one di sput es t hat  t he cap does not  appl y equal l y t o 

al l  medi cal  mal pr act i ce v i ct i ms.   I ndeed,  t he bur den of  t he cap 

f al l s ent i r el y on t he most  ser i ousl y i nj ur ed vi c t i ms of  medi cal  

mal pr act i ce.   Those who suf f er  t he most  sever e i nj ur i es wi l l  not  

be f ul l y compensat ed f or  t hei r  noneconomi c damages,  whi l e t hose 

who suf f er  r el at i vel y mi nor  i nj ur i es wi t h l ower  noneconomi c 

                                                 
113 Ai cher ,  237 Wi s.  2d 99,  ¶78.  

114 James v.  St r ange,  407 U. S.  128,  140 ( 1972)  ( quot i ng 
Ri nal di  v.  Yeager ,  384 U. S.  305,  308- 09 ( 1966) ) .  
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damages wi l l  be f ul l y  compensat ed. 115  The gr eat er  t he i nj ur y,  

t he smal l er  t he f r act i on of  noneconomi c damages t he vi ct i m wi l l  

r ecei ve.  

¶99 Accor di ng t o a 1992 r epor t  by t he Wi sconsi n Of f i ce of  

t he Commi ssi oner  of  I nsur ance,  chi l dr en f r om ages 0 t o 2 wi t h 

medi cal  mal pr act i ce i nj ur i es compr i se l ess t han 10% of  

mal pr act i ce c l ai ms,  yet  t hei r  c l ai ms compr i se a l ar ge por t i on of  

t he pai d c l ai ms and expenses of  i nsur er s and t he Fund. 116  That  

i s,  " [ p] l ai nt i f f s wi t h t he most  sever e i nj ur i es appear  t o be at  

t he hi ghest  r i sk f or  i nadequat e compensat i on.   Hence,  t he wor st -

of f  may suf f er  a k i nd of  ' doubl e j eopar dy'  under  caps. " 117 

¶100 Young peopl e ar e most  af f ect ed by t he $350, 000 cap on 

noneconomi c damages,  not  onl y because t hey suf f er  a 

di spr opor t i onat e shar e of  ser i ous i nj ur i es f r om medi cal  

mal pr act i ce,  but  al so because many can expect  t o be af f ect ed by 

t hei r  i nj ur i es over  a 60-  or  70- year  l i f e expect ancy.   Thi s case 

i s a per f ect  exampl e.   Mat t hew Fer don has a l i f e expect ancy of  

69 year s;  he was i nj ur ed at  bi r t h.   An ol der  per son wi t h a 

                                                 
115 The l ower  t he cap,  t he l ar ger  t he number  of  peopl e 

af f ect ed.   The hi gher  t he cap,  t he smal l er  t he number  of  peopl e 
af f ect ed.  

116 Of f i ce of  Commi ssi oner  of  I nsur ance,  Wi sconsi n Heal t h 
Car e Li abi l i t y  I nsur ance Pl an ( WHCLI P) :  Pr el i mi nar y Repor t  on 
Medi cal  Mal pr act i ce I n Wi sconsi n,  Speci al  Repor t  16,  30,  38 
( 1992) .  

117 Davi d St udder t  et  al . ,  Ar e Damages Caps Regr essi ve?  A 
St udy of  Mal pr act i ce Jur y Ver di ct s i n Cal i f or ni a,  23 Heal t h 
Af f ai r s 54,  65 ( 2004)  ( " Deci s i ons t o i mpl ement  [ damage caps]  
shoul d be made wi t h an awar eness t hat  t hey ar e l i kel y t o 
exacer bat e exi st i ng pr obl ems of  f ai r ness i n compensat i on. " ) .  
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s i mi l ar l y ser i ous medi cal  mal pr act i ce i nj ur y wi l l  have t o l i ve 

wi t h t he i nj ur y f or  a shor t er  per i od.   Yet  bot h t he young and 

t he ol d ar e subj ect  t o t he $350, 000 cap on noneconomi c damages.   

Fur t her mor e,  because an i nj ur ed pat i ent  shar es t he cap wi t h 

f ami l y member s,  t he cap has a di spar at e ef f ect  on pat i ent s wi t h 

f ami l i es.  

¶101 The l egi s l at ur e enj oys wi de l at i t ude i n economi c 

r egul at i on.  But  when t he l egi s l at ur e shi f t s t he economi c bur den 

of  medi cal  mal pr act i ce f r om i nsur ance compani es and negl i gent  

heal t h car e pr ovi der s t o a smal l  gr oup of  vul ner abl e,  i nj ur ed 

pat i ent s,  t he l egi s l at i ve act i on does not  appear  r at i onal .   

Li mi t i ng a pat i ent ' s r ecover y on t he basi s of  yout h or  how many 

f ami l y member s he or  she has does not  appear  t o be ger mane t o 

any obj ect i ve of  t he l aw.  

¶102 I f  t he l egi s l at ur e' s obj ect i ve was t o ensur e t hat  

Wi sconsi n peopl e i nj ur ed as a r esul t  of  medi cal  mal pr act i ce ar e 

compensat ed f ai r l y,  no r at i onal  basi s exi st s f or  t r eat i ng t he 

most  ser i ousl y i nj ur ed pat i ent s  of  medi cal  mal pr act i ce l ess 

f avor abl y t han t hose l ess ser i ousl y i nj ur ed.  No r at i onal  basi s  
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exi st s f or  f or c i ng t he most  sever el y i nj ur ed pat i ent s t o pr ovi de 

monet ar y r el i ef  t o heal t h car e pr ovi der s and t hei r  i nsur er s. 118 

¶103 At  l east  as t o t he l egi s l at i ve obj ect i ve of  ensur i ng 

f ai r  compensat i on,  t he l egi s l at i ve c l assi f i cat i on cr eat ed by a 

$350, 000 cap on noneconomi c damages i s ar bi t r ar y  and cr eat es an 

undue har dshi p on a smal l  unf or t unat e gr oup of  pl ai nt i f f s.   

Li mi t at i ons on noneconomi c damages ar e r egr essi ve.    

¶104 Thi s cour t  made t hese ver y same obser vat i ons i n 1995 

i n Mar t i n v.  Ri char ds.   Mar t i n i nvol ved a successf ul  due pr ocess 

chal l enge t o t he r et r oact i v i t y of  t he $1, 000, 000 cap on 

noneconomi c damage awar ds.   Thi s cour t  concl uded t hat  t he cap 

unf ai r l y sought  t o r epai r  t he t or t  syst em at  t he expense of  

t hose mor e ser i ousl y i nj ur ed:    

Ther e i s yet  one mor e measur e of  unf ai r ness t hat  t he 
cap ext r act s,  not  j ust  t o t he Mar t i ns but  t o al l  
peopl e whose noneconomi c damages exceed [ t he cap] .   
The under l y i ng asser t i on of  t he def endant s,  and of  al l  
who seek t o i mpose a cap,  i s t hat  t he t or t  syst em i s  
" br oke"  or  at  l east  badl y i n need of  r epai r .   Assumi ng 
t he t r ut h of  t hat  asser t i on f or  t he sake of  ar gument ,  
t he cap i mposed her e seeks t o f i x  t hat  syst em at  t he 

                                                 
118 A r at i onal e somet i mes of f er ed f or  l i mi t i ng r ecover y f or  

noneconomi c damages i s t hat  i t  i s  di f f i cul t  t o pl ace a monet ar y 
val ue on such a l oss,  t hat  money i s an i mper f ect  compensat i on 
f or  i nt angi bl e i nj ur i es,  and t hat  sympat het i c j ur i es may awar d 
excessi ve sums f or  noneconomi c damages.   Yet  no one cont ends 
t hat  t he l egi s l at ur e det er mi ned t hat  when someone i s i nj ur ed 
t hr ough medi cal  mal pr act i ce,  t he maxi mum r easonabl e compensat i on 
f or  noneconomi c damages i s $350, 000.   Appar ent l y ,  $350, 000 was 
sel ect ed not  necessar i l y  i n r el at i on t o what  const i t ut es 
r easonabl e compensat i on f or  t he v i ct i m,  but  r at her  was ar r i ved 
at  as a r esul t  of  i t s  r el at i on t o t he ot her  l egi s l at i ve 
obj ect i ves such as l ower i ng medi cal  mal pr act i ce pr emi ums and 
heal t h car e cost s.  
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sol e expense of  t hose most  ser i ousl y i nj ur ed.   That  
st r i kes us as nei t her  f ai r  nor  equi t abl e.   A per son 
whose noneconomi c damages i s  [ at  or  bel ow t he cap]  
r ecover s 100 per cent  of  hi s or  her  noneconomi c l oss.   
Those whose i nj ur i es exceed t he cap r ecei ve but  a 
f r act i on. 119 

¶105 We t her ef or e concl ude t hat  a r at i onal  r el at i onshi p 

does not  exi st  bet ween t he cl assi f i cat i ons of  v i ct i ms i n t he 

$350, 000 cap on noneconomi c damages and t he l egi s l at i ve 

obj ect i ve of  compensat i ng v i ct i ms of  medi cal  mal pr act i ce f ai r l y .  

2.  

 ¶106 Pr ovi di ng r easonabl y pr i ced medi cal  mal pr act i ce 

i nsur ance f or  heal t h car e pr ovi der s i s one of  t he obj ect i ves t he 

l egi s l at ur e bel i eved necessar y t o achi eve qual i t y heal t h car e 

f or  t he peopl e of  t he st at e.   The St at e has a l egi t i mat e 

i nt er est  i n r easonabl y pr i ced pr emi ums f or  medi cal  mal pr act i ce 

i nsur ance i f  t he cost  or  del i ver y of  heal t h car e i s t hr eat ened 

by escal at i ng pr emi ums.   The l egi s l at ur e appar ent l y concl uded 

t hat  r educi ng t he si ze of  medi cal  mal pr act i ce awar ds woul d 

r educe medi cal  mal pr act i ce i nsur ance pr emi ums.  

 ¶107 As of  1997,  heal t h car e pr ovi der s i n Wi sconsi n must  

car r y pr i mar y i nsur ance cover age of  $1, 000, 000 per  occur r ence 

and $3, 000, 000 aggr egat e per  year . 120  The Fund t hen act s as an 

excess car r i er ,  cover i ng any l osses above t hat  amount .   

Ther ef or e,  " [ s] i nce t he i ncr ease i n t he t hr eshol d t o $1, 000, 000 

                                                 
119 Mar t i n,  192 Wi s.  2d at  210.  

120 Wi s.  St at .  § 655. 23( 4) ( b) ( 2) ;  1997 Wi s.  Act  11;  Anal ysi s 
by t he Legi s l at i ve Ref er ence Bur eau f or  1997 Assembl y Bi l l  248,  
( avai l abl e i n Dr af t i ng Recor ds f or  1997 Wi s.  Act  11 at  t he 
Wi sconsi n Legi s l at i ve Ref er ence Bur eau,  Madi son,  WI ) .  
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per  i nci dent  and $3, 000, 000 aggr egat e,  i n 1997,  t he pr i mar y 

[ medi cal  mal pr act i ce i nsur ance]  car r i er s ar e subj ect  t o mor e of  

an i mpact  f r om t he enact ment  of  Wi sconsi n Act  10. " 121 

¶108 We di scuss f i r st  t he r el at i onshi p bet ween t he cap and 

pr emi ums char ged by pr i mar y medi cal  mal pr act i ce car r i er s,  and 

t hen we di scuss t he r el at i onshi p bet ween t he cap and t he 

assessment s by t he Fund.    

¶109 A $350, 000 cap on noneconomi c damages i n medi cal  

mal pr act i ce act i ons i nt ui t i vel y appear s t o be r at i onal l y r el at ed 

t o t he l egi s l at i ve obj ect i ve of  l ower i ng medi cal  mal pr act i ce 

i nsur ance cost s t o ensur e qual i t y heal t h car e f or  t he peopl e of  

t he st at e.   I f  medi cal  mal pr act i ce i nsur ance cost s ar e f uel ed by 

l ar ge j udgment s and set t l ement s,  as t he l egi s l at ur e decl ar ed i n 

1975,  a cap woul d l i mi t  payout s by i nsur ance compani es;  t he 

l ower  payout s woul d enabl e i nsur ance compani es t o r educe 

pr emi ums t o heal t h car e pr ovi der s;  a cap woul d enabl e i nsur ance 

car r i er s t o have gr eat er  pr edi ct abi l i t y  about  t he s i ze of  

payout s and gr eat er  ease i n cal cul at i ng pr emi ums and i n set t i ng 

mor e accur at e r at es;  l ower  pr emi ums and l ower  assessment s by t he 

Fund woul d decr ease over al l  heal t h car e cost s t o consumer s.  

¶110 The Wi sconsi n l egi s l at ur e chose a $350, 000 cap on 

noneconomi c damages as t he means of  achi evi ng i t s obj ect i ve.   We 

do not  quest i on t he wi sdom of  t hat  choi ce,  but  we must  t est  

whet her  t he l egi s l at i ve hypot hesi s t hat  a $350, 000 cap on 

                                                 
121 Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  

Repor t  on t he I mpact  of  1995 Wi sconsi n Act  10 ( May 12,  2005) .  
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noneconomi c damages bear s a r at i onal  r el at i onshi p t o mal pr act i ce 

i nsur ance pr emi ums has a basi s i n r eal i t y.  

¶111 I n t est i ng t he hypot hesi s,  we begi n wi t h t he 

r ecogni t i on,  i n def er ence t o t he l egi s l at ur e,  t hat  t o some 

ext ent  t he sel ect i on of  any speci f i c  monet ar y l i mi t at i on on 

noneconomi c damages i s ar bi t r ar y,  i n t he sense t hat  any 

l i mi t at i on i s based on i mponder abl es. 122  The l egi s l at ur e deci des 

t he speci f i c  numer i cal  cap af t er  bal anci ng equal  j ust i ce and 

f i scal  consi der at i ons. 123  The l egi s l at ur e' s deci s i on f i x i ng a 

numer i cal  cap must  be accept ed unl ess we can say i t  i s  ver y wi de 

of  any r easonabl e mar k. 124  We have sai d t hat  a s t at ut or y l i mi t  

on t or t  r ecover i es may vi ol at e equal  pr ot ect i on guar ant ees i f  

t he l i mi t at i on i s har sh and unr easonabl e,  t hat  i s ,  i f  t he 

l i mi t at i on i s t oo l ow when consi der ed i n r el at i on t o t he damages 

sust ai ned. 125  

¶112 Never t hel ess,  consi der at i ons of  equal  pr ot ect i on 

r equi r e some r at i onal e f or  t he cap and t he f i gur e chosen.  

                                                 
122 St anhope,  90 Wi s.  2d at  843.  

123 See Sambs,  97 Wi s.  2d at  366- 67;  St anhope,  90 Wi s.  2d at  
843.  

124 St anhope,  90 Wi s.  2d at  843 n. 11;  Sambs,  97 Wi s.  2d at  
367.   The cour t  has adopt ed t he pr i nci pl e t hat  a l egi s l at i ve 
l i mi t at i on on r ecover y v i ol at es due pr ocess i f  t he l i mi t at i on i s 
har sh and unr easonabl e compar ed t o t he al l eged damages.   Sambs,  
97 Wi s.  2d at  368,  c i t i ng Est at e of  Car gi l l  v .  Ci t y of  
Rochest er ,  406 A. 2d 704,  708,  709 ( N. H.  1979) .  

125 Sambs,  97 Wi s.  2d at  368 ( quot i ng Car gi l l ,  406 A. 2d at  
708) .   See al so St anhope,  90 Wi s.  2d at  843;  Maur i n,  274 
Wi s.  2d 28,  ¶97 ( Abr ahamson,  C. J. ,  and Cr ooks,  J. ,  concur r i ng) .  
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¶113 For  t he r easons we shal l  set  f or t h bel ow,  we concl ude 

t hat  t he $350, 000 cei l i ng adopt ed by t he l egi s l at ur e i s 

unr easonabl e and ar bi t r ar y because i t  i s  not  r at i onal l y r el at ed 

t o t he l egi s l at i ve obj ect i ve of  l ower i ng medi cal  mal pr act i ce 

i nsur ance pr emi ums.   

¶114 A st at ut e may be const i t ut i onal l y val i d when enact ed 

but  may become const i t ut i onal l y i nval i d because of  changes i n 

t he condi t i ons t o whi ch t he st at ut e appl i es. 126  A past  cr i s i s 

does not  f or ever  r ender  a l aw val i d. 127  

                                                 
126 See Hanauer  v.  Republ i c Bl dg.  Co. ,  216 Wi s.  49,  58- 59,  

255 N. W.  136 ( 1934)  ( quot i ng wi t h appr oval  Chast l et on Cor p.  v.  
Si ncl ai r ,  264 U. S.  543,  547- 48 ( 1924) ,  st at i ng t hat  " [ a]  l aw 
dependi ng upon t he exi st ence of  an emer gency or  ot her  cer t ai n 
st at e of  f act s t o uphol d i t  may cease t o oper at e i f  t he 
emer gency ceases or  t he f act s change even t hough val i d when 
passed. "   See al so Baker  v.  Car r ,  369 U. S.  186,  254 ( 1962)  
( c i t i ng Chast l et on) .   I n Uni t ed St at es v.  Car ol ene Pr oduct s Co. ,  
304 U. S.  144,  153 ( 1938) ,  t he Cour t  st at ed:   

Wher e t he exi st ence of  a r at i onal  basi s f or  
l egi s l at i on whose const i t ut i onal i t y i s at t acked 
depends upon f act s beyond t he spher e of  j udi c i al  
not i ce,  such f act s may pr oper l y be made t he subj ect  of  
j udi c i al  i nqui r y,  Bor den' s Far m Pr oduct s Co.  v.  
Bal dwi n,  293 U. S.  194 .  .  .  ,  and t he 
const i t ut i onal i t y of  a st at ut e pr edi cat ed upon t he 
exi st ence of  a par t i cul ar  st at e of  f act s may be 
chal l enged by showi ng t o t he cour t  t hat  t hose f act s 
have ceased t o exi st .   Chast l et on Cor p.  v.  Si ncl ai r ,  
264 U. S.  543 ( 1924) .  

127 Nor man J.  Si nger ,  2 Sut her l and St at ut or y Const r uct i on,  
§ 34: 5,  at  38,  40 ( 6t h ed.  2000) :  

Over  a per i od of  t i me soci al ,  pol i t i cal  and economi c 
changes may r ender  a st at ut e obsol et e.  .  .  .  Wher e 
changed condi t i ons have r ender ed a st at ut e 
unconst i t ut i onal ,  t he basi s f or  i t s  abr ogat i on by 
cour t  act i on i s c l ear .   I t  i s  wel l  set t l ed t hat  t he 
cont i nued exi st ence of  f act s upon whi ch t he 



No.  2003AP988   

 

54 
 

¶115 Thi s cour t  pr evi ousl y di scussed caps on noneconomi c 

damages and t hei r  i mpact  on medi cal  pr act i ce cost s i n 1995.   I n 

Mar t i n v.  Ri char ds,  t hi s cour t  was conf r ont ed wi t h a due pr ocess 

const i t ut i onal  chal l enge t o t he r et r oact i ve appl i cat i on of  t he 

$1, 000, 000 cap.   The ar gument  f avor i ng t he const i t ut i onal i t y of  

t he r et r oact i ve appl i cat i on of  t he cap was t hat  a cap on 

noneconomi c damages pr event s hi gh awar ds and t her ef or e keeps 

medi cal  mal pr act i ce i nsur ance pr emi ums f r om r i s i ng.  The cour t  

acknowl edged hav i ng " seen t hese ar gument s r ai sed i n ot her  f or ums 

and t he medi a" 128 and bei ng " f ami l i ar  wi t h t he gener i c r easons 

whi ch ar e of t en c i t ed f or  caps on noneconomi c damages. " 129  

¶116 The cour t  went  on t o concl ude,  however ,  t hat  a 

r et r oact i ve appl i cat i on of  t he $1, 000, 000 cap was 

unconst i t ut i onal  because t he cap woul d have a negl i gi bl e ef f ect  

on mal pr act i ce cost s i n t he st at e and woul d not  f ur t her  t he 

pur poses asser t ed. 130 

                                                                                                                                                             
const i t ut i onal i t y of  l egi s l at i on depends r emai ns at  
al l  t i mes open t o j udi c i al  i nqui r y.  

See al so Nor man J.  Si nger ,  1 Sut her l and St at ut or y Const r uct i on,  
§ 2: 6,  at  41 ( 6t h ed.  2000)  ( " Wher e val i di t y of  l egi s l at i on 
depends on f act ual  j ust i f i cat i on,  i f  t he per t i nent  f act s ar e of  
such nat ur e t hat  t hey may change wi t h t he t i mes,  a st at ut e or  
r egul at i on whi ch i s val i d at  one t i me may become i nval i d at  a 
l at er  t i me,  and vi ce ver sa. "  ( c i t i ng Chast l et on Cor p.  v.  
Si ncl ai r ,  264 U. S.  543 ( 1924) ) ) .  

128 Mar t i n,  192 Wi s.  2d at  203.  

129 I d.  at  205.  

130 I d.  at  203- 05.  
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¶117 The Mar t i n cour t  r ef er r ed t o sever al  st udi es i n maki ng 

t hi s poi nt .  

¶118 The st udi es showed t hat  t he $1, 000, 000 cap had an 

i nsi gni f i cant ,  i f  any,  ef f ect  on medi cal  mal pr act i ce cost s,  t he 

expr ess pur pose of  t hi s l egi s l at i on.   The Mar t i n cour t  

summar i zed t he evi dence as f ol l ows:  

Fi r st ,  evi dence i ndi cat es t hat  f ew i ndi v i dual s r ecei ve 
noneconomi c damages i n excess of  $1, 000, 000.   I n f act ,  
t he U. S.  Depar t ment  of  Just i ce Tor t  Pol i cy Wor ki ng 

                                                                                                                                                             
The Nor t h Dakot a Supr eme Cour t  r eached a s i mi l ar  concl usi on 

about  t he ef f ect  of  caps,  based on a r evi ew of  t he r ecor d,  t hat  
t he l egi s l at ur e was " mi si nf or med or  subsequent  event s have 
changed t he si t uat i on subst ant i al l y , "  t hat  i s ,  t hat  t her e was no 
medi cal  mal pr act i ce " cr i s i s. "   Wi t hout  a cr i s i s t o j ust i f y t he 
r est r i ct i on on r ecover y,  Nor t h Dakot a' s $300, 000 cap on medi cal  
mal pr act i ce economi c and noneconomi c damages vi ol at ed equal  
pr ot ect i on guar ant ees.   Ar neson,  270 N. W. 2d at  136.  

Ot her  cour t s have r eached di f f er ent  concl usi ons about  t he 
ef f ect  of  caps.   See,  e. g. ,  Judd v.  Dr ezga,  103 P. 3d 135,  141 
( Ut ah 2004)  ( exami ni ng ar t i c l es and st udi es and det er mi ni ng t hat  
t he cap was r easonabl y r el at ed t o maki ng medi cal  mal pr act i ce and 
heal t h i nsur ance r at es af f or dabl e and t hat  caps di d hel p achi eve 
t hat  goal ,  even i f  onl y i n smal l  par t ) ;  Robi nson v.  Char l est on 
Ar ea Med.  Ct r . ,  414 S. E. 2d 877,  883 ( W.  Va.  1992)  ( uphol di ng a 
$1 mi l l i on cap on noneconomi c damages;  t he l egi s l at i ve 
c l assi f i cat i on wi l l  be uphel d " i f  i t  i s  r easonabl y r el at ed t o 
t he achi evement  of  a l egi t i mat e st at e pur pose. " ) ;  Zdr oj ewski  v.  
Mur phy,  657 N. W. 2d 721,  737- 38 ( Mi ch.  Ct .  App.  2003)  ( cap on 
noneconomi c damages uphel d agai nst ,  i nt er  al i a,  equal  pr ot ect i on 
chal l enge) ;  Et her i dge v.  Med.  Ct r .  Hosps. ,  376 S. E. 2d 525,  533-
34 ( Va.  1989)  ( uphol di ng Vi r gi ni a' s $750, 000 cap on t ot al  
r ecover y,  i ncl udi ng economi c l oss,  agai nst  equal  pr ot ect i on 
chal l enge) ;  Mur phy v.  Edmonds,  601 A. 2d 102,  114- 16 ( Md.  1992)  
( uphol di ng Mar yl and' s $350, 000 cap on noneconomi c damages 
agai nst  equal  pr ot ect i on chal l enge) ;  Adams v.  Chi l dr en' s Mer cy 
Hosp. ,  832 S. W. 2d 898,  903- 05 ( Mo.  1992)  ( uphol di ng a r educt i on 
of  a $13 mi l l i on noneconomi c damage awar d t o t he capped amount  
of  $250, 000 agai nst  equal  pr ot ect i on chal l enge f or  each of  t he 
t wo vi ct i ms) .  
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Gr oup f ound t hat  onl y 2. 7 per cent  of  al l  medi cal  
mal pr act i ce c l ai mant s r ecei ve noneconomi c damages i n 
excess of  $100, 000.   See Repor t  of  t he Tor t  Pol i cy 
Wor ki ng Gr oup on t he Causes,  Ext ent  and Pol i cy  
I mpl i cat i ons of  t he Cur r ent  Cr i s i s i n I nsur ance 
Avai l abi l i t y  and Af f or dabi l i t y ,  U. S.  Dept .  of  Just i ce,  
at  66,  Febr uar y 1986.   Fur t her ,  i n t hose medi cal  
mal pr act i ce cases goi ng t o ver di ct  wher e noneconomi c 
damages above $100, 000 ar e awar ded,  t he noneconomi c 
damages awar d aver ages bet ween $428, 000- - $728, 000.   
I d.   See al so Gar y J.  Hi ghl and,  Cal i f or ni a' s Medi cal  
I nj ur y Compensat i on Ref or m Act :  An Equal  Pr ot ect i on 
Chal l enge,  52 S.  Cal .  L.  Rev.  829,  951 n. 745 
( r ecogni z i ng t hat  nat i onal l y,  f ewer  t han 1 per cent  of  
al l  awar ds i n 1970 exceeded $100, 000) ;  Car son v.  
Maur er ,  120 N. H.  925,  424 A. 2d 825,  836 ( 1980)  ( not i ng 
as s i gni f i cant  t he f act  t hat  " ' f ew i ndi v i dual s suf f er  
non- economi c damages i n excess of  $250, 000'  [ t he 
l egi s l at i ve cap i n New Hampshi r e] "  ( c i t at i on 
omi t t ed) ) .   Acknowl edgi ng t hat  f ew i ndi v i dual s r ecei ve 
damages i n excess of  $1, 000, 000,  we can saf el y assume 
t hat  t he number  of  per sons r et r oact i vel y af f ect ed by 
t he l aw whose j ur y awar ded noneconomi c damages exceed 
$1, 000, 000 i s t oo i nsi gni f i cant  t o have an af f ect  
[ s i c]  on f ut ur e mal pr act i ce cost s. 131 

¶119 The Mar t i n cour t  concl uded t hen t hat  " t hese asser t i ons 

[ of  t he ef f ect  of  t he cap on medi cal  mal pr act i ce i nsur ance 

cost s]  ar e suppor t ed by a pauci t y of  evi dence. " 132  Subsequent  

                                                 
131 Mar t i n,  192 Wi s.  2d at  203- 04.  

132 I d.  at  203.  
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r epor t s and comment ar y133 suppor t  t hi s cour t ' s  concl usi ons i n 

Mar t i n. 134   

¶120 The Wi sconsi n Commi ssi oner  of  I nsur ance i s char ged by 

l aw t o r epor t  ever y t wo year s on t he i mpact  of  1995 Wi sconsi n 

Act  10 ( whi ch adopt ed t he cap and ot her  measur es) . 135  The 

Commi ssi oner  of  I nsur ance' s 2005 r epor t  on t he i mpact  of  1995 

Wi s.  Act  10 dr aws si mi l ar  concl usi ons t o t he Commi ssi oner ' s 

r epor t s i ssued i n 2003,  2001,  1999 and 1997.   The 2005 Repor t ' s 

bot t om l i ne concl usi on i s t hat  " t he onl y di scer nabl e ef f ect  on 

                                                 
133 Gf el l ,  supr a not e 12,  at  804 ( c i t i ng U. S.  Gener al  

Account i ng Of f i ce,  Medi cal  Mal pr act i ce:  Ef f ect s of  Var yi ng Laws 
i n t he Di st r i ct  of  Col umbi a,  Mar yl and and Vi r gi ni a ( 1999) ) .  

134 Gf el l ,  supr a not e 12,  at  804 ( " I f  medi cal  mal pr act i ce 
i nsur ance pr emi ums have had any ef f ect ,  most  sour ces i ndi cat e i t  
has been r el at i vel y smal l . " ) ;  El i zabet h St ewar t  Poi sson,  
Comment ,  Addr essi ng t he I mpr opr i et y of  St at ut or y Caps On Pai n 
and Suf f er i ng Awar ds i n t he Medi cal  Li abi l i t y  Syst em,  82 N. C.  L.  
Rev.  759,  767- 70 ( 2004)  ( di scussi ng a var i et y of  ot her  f act or s 
t hat  may wel l  be mor e of  an i mpact  on medi cal  mal pr act i ce 
pr emi um r at es) .  

135 Act  10 adopt ed t he $350, 000 cap on noneconomi c damages 
and t he r equi r ement s t hat  damages f or  f ut ur e medi cal  expenses i n 
excess of  $100, 000 be pai d out  per i odi cal l y and t hat  evi dence of  
col l at er al  sour ce payment s be admi ssi bl e.    

See Wi s.  St at .  § 601. 427( 9) ,  r equi r i ng t he r epor t  t o 
eval uat e t he ef f ect s t hat  t he Act  has had on t he f ol l owi ng:   ( a)  
t he number  of  heal t h car e pr ovi der s pr act i c i ng i n Wi sconsi n;  ( b)  
t he f ees t hat  heal t h car e pr ovi der s pay t o t he Fund;  and ( c)  t he 
pr emi ums t hat  heal t h car e pr ovi der s pay f or  heal t h car e 
l i abi l i t y  i nsur ance.   The Commi ssi oner ' s r epor t  on t he i mpact  of  
t he Act  f ocuses on t he $350, 000 cap on noneconomi c damages.  
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t hese ar eas has been [ a]  r educt i on i n t he act uar i al l y  det er mi ned 

assessment  l evel s [ of  t he Fund]  over  t he l ast  seven year s. " 136 

¶121 As t o t he Act ' s i mpact  on medi cal  mal pr act i ce 

i nsur ance pr emi ums,  t he Commi ssi oner  i ndi cat es t hat  a number  of  

f act or s af f ect  mal pr act i ce pr emi um i nsur ance r at es,  and t hat  " i t  

woul d be di f f i cul t  t o dr aw any concl usi ons f r om pr emi um number s 

based sol el y on t he enact ment  of  Wi sconsi n Act  10. " 137  Thi s i s  

conf i r mat i on of  t he Commi ssi oner ' s concl usi ons i n 2003,  2001,  

1999 and 1997. 138  The Commi ssi oner  al so asser t s t hat  " [ n] o 

di r ect  cor r el at i on can be dr awn bet ween t he caps enact ed i n 1995 

and cur r ent  r at e changes t aki ng pl ace i n t he pr i mar y mar ket  

t oday. " 139 
                                                 

136 Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  
Repor t  on t he I mpact  of  1995 Wi sconsi n Act  10 ( May 12,  2005) .  

137 I d.  

138 I d. ;  Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  
Repor t  on t he I mpact  of  1995 Wi sconsi n Act  10 ( May 12,  2003)  
( " Ther ef or e,  i t  woul d be di f f i cul t  t o dr aw any concl usi ons f r om 
pr emi um number s based sol el y on t he enact ment  of  Wi sconsi n Act  
10. " ) ;  Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  Repor t  
on t he I mpact  of  1995 Wi sconsi n Act  10 ( Jul y 25,  2001)  
( " Ther ef or e,  i t  woul d be di f f i cul t  t o dr aw any concl usi ons f r om 
pr emi um number s based sol el y on t he enact ment  of  Wi sconsi n Act  
10. " ) ;  Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  Repor t  
on t he I mpact  of  1995 Wi sconsi n Act  10 ( May 6,  1999)  
( " Ther ef or e,  i t  woul d be di f f i cul t  t o dr aw any concl usi ons f r om 
pr emi um number s based sol ey [ s i c ]  on t he enact ment  of  Wi sconsi n 
Act  10. " ) ;  Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  
Repor t  on t he I mpact  of  1995 Wi sconsi n Act  10 ( May 20,  1997)  
( " Ther ef or e,  i t  woul d be di f f i cul t  t o dr aw any concl usi ons f r om 
pr emi um number s based sol el y on t he enact ment  of  Wi sconsi n Act  
10. " ) .  

139 Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  
Repor t  on t he I mpact  of  1995 Wi sconsi n Act  10 ( May 12,  2005) .  
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¶122 Never t hel ess,  t he Commi ssi oner  does ment i on t hat  " r at e 

st abi l i t y  coul d be dr amat i cal l y i mpact ed f or  bot h t he Fund and 

pr i mar y car r i er s shoul d t he caps be r emoved and i nsur er s f ace 

unl i mi t ed non- economi c damages. " 140  But  pr i vat e i nsur er s do not  

f ace t he possi bi l i t y  of  " unl i mi t ed"  noneconomi c damages because 

pr i vat e i nsur er ' s l i abi l i t y ,  even wi t hout  a cap on noneconomi c 

damages,  i s $1, 000, 000 per  occur r ence and $3, 000, 000 per  year .  

¶123 Ot her  st udi es suppor t  t he Commi ssi oner ' s f i ndi ng t hat  

medi cal  mal pr act i ce i nsur ance pr emi ums ar e not  af f ect ed by caps 

on noneconomi c damages.   For  exampl e,  st udi es by t he U. S.  

Gener al  Account i ng Of f i ce,  a non- par t i san f eder al  gover nment  

ent i t y t hat  i s  t he audi t ,  eval uat i on,  and i nvest i gat i ve ar m of  

Congr ess,  have concl uded t hat  a number  of  f act or s go i nt o 

whet her  medi cal  mal pr act i ce pr emi ums i ncr ease or  decr ease and 

t hat  t her e i s no def i ni t i ve cor r el at i on bet ween caps on 

noneconomi c damages and l ower  medi cal  mal pr act i ce pr emi um 

                                                 
140 I d.  
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r at es. 141  Thi s concl usi on was r eached despi t e t he r ecogni t i on 

t hat  l osses on medi cal  mal pr act i ce c l ai ms may const i t ut e a l ar ge 

par t  of  i nsur er s '  l osses. 142  

                                                 
141 U. S.  Gener al  Account i ng Of f i ce,  Medi cal  Mal pr act i ce 

I nsur ance:  Mul t i pl e Fact or s Have Cont r i but ed t o I ncr eased 
Pr emi um Rat es,  GAO- 03- 702 ( June 2003)  ( i ndi cat i ng t hat  whi l e 
medi cal  mal pr act i ce sui t s ar e one of  t he l eadi ng cost s f or  
i nsur ance car r i er s,  t he ef f ect  on pr emi um r at es cannot  be 
det er mi ned;  a number  of  f act or s go i nt o heal t h car e pr ovi der s '  
pr emi um r at es) ;  see al so Mel i ssa C.  Gr egor y,  Not e:  Cappi ng 
Noneconomi c Damages i n Medi cal  Mal pr act i ce Sui t s i s Not  t he 
Panacea of  t he " Medi cal  Li abi l i t y  Cr i s i s" ,  31 Wm.  Mi t chel l  L.  
Rev.  1031,  1044- 45 ( 2005)  ( same,  c i t i ng Gener al  Account i ng 
Of f i ce st udy) ;  Heal t h I nsur ance Associ at i on of  Amer i ca,  I ssue 
Br i ef :  Why Do Heal t h I nsur ance Pr emi ums Ri se ( Sept .  2002)  
( i ndi cat i ng t hat  r i s i ng consumer  heal t h i nsur ance pr emi ums ar e 
due t o i ncr eases i n t he over al l  cost  of  heal t h car e and t hat  
" c l ai ms and consumer  ser vi ce"  account  f or  onl y 0. 12 cent s of  
ever y dol l ar  spend on heal t h car e) .  

The Wi sconsi n Academy of  Tr i al  Lawyer s pr ovi ded a st udy 
di scussi ng t he ef f ect s of  noneconomi c damage caps on pr emi ums,  
payout s and t he avai l abi l i t y  of  i nsur ance cover age.   See Mar t i n 
D.  Wei ss et  al . ,  Medi cal  Mal pr act i ce Caps:  The I mpact  of  Non-
Economi c Damages Caps on Physi c i an Pr emi ums,  Cl ai ms Payout  
Level s,  and Avai l abi l i t y  of  Cover age ( June 2,  2003)  ( Ami cus 
Br i ef  of  Wi sconsi n Academy of  Tr i al  Lawyer s,  App.  E- 1) .   The 
pr obl em wi t h t he Wei ss Repor t ,  however ,  i s  t hat  i t  uses onl y 
" medi an"  f i gur es i n dr awi ng i t s  concl usi ons wi t hout  pr ovi di ng 
t he r eader  wi t h t he under l y i ng dat a,  aver ages,  or  even t he r ange 
t hat  gave r i se t o t he medi an f i gur es used.   Ther ef or e,  a st at e 
t hat  shows a medi an decr ease i n pr emi ums may have act ual l y had 
an aver age i ncr ease i n pr emi ums,  or  v i ce ver sa.   I t  i s  
i mpossi bl e t o dr aw any concl us i ons f r om t he dat a and f i gur es 
cont ai ned i n t he Wei ss Repor t .   Wei ss r epor t s a 5% medi an 
decr ease i n medi cal  mal pr act i ce pr emi ums i n Wi sconsi n f r om 1991-
2002.  

142 U. S.  Gener al  Account i ng Of f i ce,  Medi cal  Mal pr act i ce 
I nsur ance:  Mul t i pl e Fact or s Have Cont r i but ed t o I ncr eased 
Pr emi um Rat es,  GAO- 03- 702 ( June 2003) .  
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¶124 One Gener al  Account i ng Of f i ce st udy concl uded t hat  

mal pr act i ce c l ai ms payment s agai nst  al l  physi c i ans bet ween 1996 

and 2002 t ended t o be l ower  and gr ew l ess r api dl y i n st at es wi t h 

noneconomi c damage caps. 143  The Of f i ce' s ul t i mat e concl usi on was 

t hat  t hese aver ages obscur ed wi de var i at i on bet ween st at es and 

wi t hi n a st at e f r om year  t o year . 144  The st udy' s mal pr act i ce 

c l ai ms payment s i n cap and non- cap st at es t her ef or e do not  

pr ovi de a r at i onal  basi s f or  t he connect i on bet ween t he cap and 

l ower  pr emi ums.  

¶125 I ndeed,  accor di ng t o a Gener al  Account i ng Of f i ce 

r epor t ,  di f f er ences i n bot h pr emi ums and cl ai ms payment s ar e 

af f ect ed by mul t i pl e f act or s  i n addi t i on t o damage caps,  

i ncl udi ng st at e pr emi um r at e r egul at i on,  l evel  of  compet i t i on 

among i nsur er s,  and i nt er est  r at es and i ncome r et ur ns t hat  

af f ect  i nsur er s '  i nvest ment  r et ur ns. 145  Thus,  t he Gener al  

                                                 
143 U. S.  Gener al  Account i ng Of f i ce 03- 836,  Medi cal  

Mal pr act i ce:  I mpl i cat i ons of  Ri s i ng Pr emi ums on Access t o Heal t h 
Car e 30 ( Aug.  28,  2003) ,  avai l abl e at  ht t p: / / www. gao. gov  ( al so 
avai l abl e i n Mat t hew Fer don' s Suppl ement al  Appendi x) .  

144 I d.  

145 I d.  at  7.  
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Account i ng Of f i ce concl uded t hat  i t  coul d not  det er mi ne t he 

ext ent  t o whi ch di f f er ences among st at es i n pr emi um r at es and 

cl ai ms payment s wer e at t r i but ed t o damage caps or  t o addi t i onal  

f act or s. 146  For  exampl e,  Mi nnesot a,  whi ch has no caps on 

damages,  has r el at i vel y l ow gr owt h i n pr emi um r at es and cl ai ms 

payment s. 147 

¶126 One r eason t hat  t he cap does not  have t he expect ed 

i mpact  on medi cal  mal pr act i ce i nsur ance pr emi ums may be t hat  a 

ver y smal l  number  of  c l ai ms ar e ever  f i l ed f or  medi cal  

                                                                                                                                                             
Anot her  r epor t  al so r eached t he concl usi on t hat  mul t i pl e 

f act or s af f ect  medi cal  mal pr act i ce pr emi ums.   The r epor t  st at ed 
t hat  " [ p] r emi ums i n st at es wi t h a cap on awar ds wer e 17. 1% l ower  
t han i n st at es wi t hout  such caps. "   Kennet h E.  Thor pe,  The 
Medi cal  Mal pr act i ce ' Cr i s i s ' :  Recent  Tr ends And The I mpact  Of  
St at e Tor t  Ref or ms W4- 26 ( Jan.  21,  2004) ,  avai l abl e at  
ht t p: / / cont ent . heal t haf f ai r s. or g/ cgi / r epr i nt / hl t haf f . w4. 20v1.   
The r epor t  def i ned a " cap on awar ds"  as i ncl udi ng st at es wi t h 
caps on noneconomi c damages and st at es wi t h caps on al l  damages—
noneconomi c and economi c.   I t  i s  t her ef or e i mpossi bl e t o dr aw 
any concl usi ons f r om t hi s r epor t  on a cap' s ef f ect  on pr emi ums 
i f  onl y noneconomi c damages ar e capped.  

146 U. S.  Gener al  Account i ng Of f i ce 03- 836,  Medi cal  
Mal pr act i ce:  I mpl i cat i ons of  Ri s i ng Pr emi ums on Access t o Heal t h 
Car e at  30,  37 ( Aug.  29,  2003) ,  avai l abl e at  ht t p: / / www. gao. gov  
( al so avai l abl e i n Mat t hew Fer don' s Suppl ement al  Appendi x) .   See 
al so Mi t chel l  S.  Ber ger ,  Not e,  Fol l owi ng t he Doct or ' s Or der s——
Caps on Non- Economi c Damages i n Medi cal  Mal pr act i ce Cases,  22 
Rut ger s L. J.  173,  187- 88 ( " Dat a of  t he Nat i onal  Associ at i on of  
I nsur ance Commi ssi oner s i ndi cat es t hat  t he caps ar e not  l i kel y  
t o af f ect  mal pr act i ce pr emi ums gr eat l y. " ) .  

147 U. S.  Gener al  Account i ng Of f i ce 03- 836,  Medi cal  
Mal pr act i ce:  I mpl i cat i ons of  Ri s i ng Pr emi ums on Access t o Heal t h 
Car e 37 ( Aug.  29,  2003) ,  avai l abl e at  ht t p: / / www. gao. gov ( al so 
avai l abl e i n Mat t hew Fer don' s Suppl ement al  Appendi x) .  
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i nj ur i es, 148 and even f ewer  of  any event ual  awar ds ar e f or  an 

amount  above t he cap. 149  Anot her  r eason may be t hat  i nsur er s 

i ncur  s i gni f i cant  expense i n def endi ng non- mer i t or i ous c l ai ms. 150  

The cap does not hi ng t o el i mi nat e t he l ar ge number  of  mer i t l ess 

c l ai ms t hat  ar e ul t i mat el y di smi ssed or  dr opped wi t hout  any 

payment s t o t he pl ai nt i f f s. 151  I t  i s  a r easonabl e i nf er ence t hat  

                                                 
148 U. S.  Dep' t  of  Heal t h & Human Ser vs. ,  Addr essi ng t he New 

Heal t h Car e Cr i s i s:  Ref or mi ng t he Medi cal  Li t i gat i on Syst em t o 
I mpr ove t he Qual i t y of  Heal t h Car e,  at  15 ( Mar .  3,  2003)  ( " Most  
v i ct i ms of  medi cal  er r or  do not  f i l e a c l ai m .  .  .  onl y 1. 53% of  
t hose who wer e i nj ur ed by medi cal  negl i gence even f i l ed a 
c l ai m. " ) ;  see al so Joi nt  Economi c Commi t t ee,  The Per ver se Nat ur e 
of  t he Medi cal  Li abi l i t y  Syst em ( Mar ch 2005)  ( not i ng t hat  onl y 
3% of  i nj ur ed pat i ent s act ual l y f i l e sui t  agai nst  t hei r  heal t h 
car e pr ovi der ) .  

149 Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  
Repor t  on t he I mpact  of  1995 Wi sconsi n Act  10 ( Jul y 25,  2001)  
( " Over  t he l ast  coupl e of  year s t he Fund has seen cl ai ms t hat  
[ ar e af f ect ed by]  Act  10 and t he noneconomi c damages cap,  
however ,  t hi s exper i ence has not  been si gni f i cant . " ) ;  U. S.  
Gener al  Account i ng Of f i ce,  Medi cal  Mal pr act i ce:  Char act er i st i cs 
of  Cl ai ms Cl osed i n 1984,  GAO/ HRD- 87- 55 ( Apr .  1987)  ( 4% of  al l  
c l ai ms,  wi t h al l  damages i ncl uded,  wer e over  $250, 000.   I d.  at  
2.   2. 1% of  noneconomi c damages wer e over  $200, 000.   I d.  at  
50. ) .  

150 U. S.  Dep' t  of  Heal t h & Human Ser vs. ,  Conf r ont i ng t he New 
Heal t h Car e Cr i s i s:  I mpr ovi ng Heal t h Car e Qual i t y and Lower i ng 
Cost s by Fi x i ng Our  Medi cal  Li abi l i t y  Syst em ( Jul y 25,  2002) ,  
avai l abl e at  ht t p: / / aspe. hhs. gov/ dal t cp/ r epor t s/ l i t r ef m. ht m,  
( c i t i ng U. S.  Gener al  Account i ng Of f i ce,  Medi cal  Mal pr act i ce:  
Char act er i st i cs of  Cl ai ms Cl osed i n 1984,  Gener al  Account i ng 
Of f i ce/ HRD- 87- 55,  18 ( Apr .  1987)  ( c i t ed i n Gr egor y,  supr a not e 
141,  at  1046) .  

151 Gf el l ,  supr a not e 12,  at  779.  
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t he cost  of  def endi ng mer i t l ess sui t s cont r i but es s i gni f i cant l y  

t o mal pr act i ce i nsur ance pr emi ums. 152 

¶127 Ar t i c l es and st udi es,  i ncl udi ng a Gener al  Account i ng 

Of f i ce st udy,  i ndi cat ed t hat  i n 1984,  57% t o 70% of  al l  c l ai ms 

r esul t ed i n no payment  t o t he pat i ent . 153  Wi sconsi n st at i st i cs 

ar e s i mi l ar .   Accor di ng t o i nf or mat i on der i ved f r om t he Of f i ce 

of  Medi cal  Medi at i on Panel s, 154 f r om 1989 t hr ough 2004 a l i t t l e 

mor e t han 10% of  t he c l ai ms f i l ed r esul t ed i n ver di ct s,  wi t h 

onl y about  30% of  t hose f avor abl e t o t he pl ai nt i f f s.   I n 2004,  

out  of  t he 23 medi cal  mal pr act i ce ver di ct s i n Wi sconsi n,  onl y 

f our  wer e i n f avor  of  t he pl ai nt i f f s.  

¶128 Vi ct i ms of  medi cal  mal pr act i ce wi t h val i d and 

subst ant i al  c l ai ms do not  seem t o be t he sour ce of  i ncr eased 

pr emi ums f or  medi cal  mal pr act i ce i nsur ance,  yet  t he $350, 000 cap 

on noneconomi c damages r equi r es t hat  t hey bear  t he bur den by 

bei ng depr i ved of  f ul l  t or t  compensat i on. 155  Whi l e one f eder al  

Execut i ve Br anch agency,  t he Depar t ment  of  Heal t h & Human 

Ser vi ces,  i ndi cat ed t hat  " [ t ] he number  of  payment s of  $1 mi l l i on 

                                                 
152 Gr egor y,  supr a not e 141,  at  1046.  

153 U. S.  Gener al  Account i ng Of f i ce,  Medi cal  Mal pr act i ce:  
Char act er i st i cs of  Cl ai ms Cl osed i n 1984,  GAO/ HRD- 87- 55 ( Apr i l  
1987) ;  Gr egor y,  supr a not e 141,  at  1046.  

154 Li t i gant s must  f i l e a r equest  f or  medi at i on wi t h t he 
Medi cal  Medi at i on Panel  Syst em pr i or  t o or  s i mul t aneousl y wi t h 
f i l i ng a cour t  act i on.   Of f i ce of  Medi cal  Medi at i on i nf or mat i on 
i s r epr i nt ed i n t he Ami cus Cur i ae Br i ef  & Appendi x of  t he 
Wi sconsi n Academy of  Tr i al  Lawyer s,  at  B- 1.  

155 Ber ger ,  supr a not e 146,  at  185- 86.  
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or  mor e [ f or  al l  medi cal  mal pr act i ce damages,  not  j ust  

noneconomi c damages,  has]  .  .  .  expl oded i n t he past  7 year s [ i n 

a number  of  st at es ot her  t han Wi sconsi n] , " 156 t he same has not  

been t r ue i n Wi sconsi n.   The Di r ect or  of  t he Wi sconsi n Pat i ent s 

Compensat i on Fund has wr i t t en t hat  Wi sconsi n has " not  seen t he 

huge j ur y ver di ct s t hat  have been r epor t ed i n ot her  

st at es .  .  .  . " 157 

                                                 
156 U. S.  Dep' t  of  Heal t h & Human Ser vs. ,  Addr essi ng t he New 

Heal t h Car e Cr i s i s:  Ref or mi ng t he Medi cal  Li t i gat i on Syst em t o 
I mpr ove t he Qual i t y of  Heal t h Car e,  at  12 ( Mar .  3,  2003) .  

I n r ecent  year s,  i n conj unct i on wi t h an Execut i ve Br anch 
push f or  f eder al  medi cal  mal pr act i ce r ef or m,  t he Depar t ment  of  
Heal t h and Human Sevi ces'  Of f i ce of  t he Assi st ant  Secr et ar y f or  
Pl anni ng and Eval uat i on has pr oduced a number  of  pol i cy paper s 
sayi ng,  i n essence,  " The l i t i gat i on syst em i s r esponsi bl e f or  
t he cr i s i s. "   I d.   The r epor t  al so not es t hat  i n t wo r ecent  
r epor t s on Fl or i da and Texas,  noneconomi c damages compr i sed 77% 
and 70%,  r espect i vel y,  of  awar ds.   No speci f i c  per cent ages ar e 
gi ven f or  ot her  st at es wi t hout  caps,  but  i n di scussi ng " mega-
awar ds"  i n non- cap st at es t he r epor t  dr aws t he concl usi on,  
appar ent l y f r om 17 j ur y " mega- awar ds"  acr oss 10 st at es spanni ng 
a s i x- year  per i od,  t hat  noneconomi c damages may compr i se 50% or  
mor e of  t ot al  awar ds.  

A r ecent  ar t i c l e concl uded t hat  medi cal  mal pr act i ce 
payment s have l evel ed of f  s i nce 2000 and t hat  any r i se i n 
mal pr act i ce payment s i s pr opor t i onat e wi t h over al l  changes i n 
heal t h car e spendi ng.   Ami t abh Chandr a et  al . ,  The Gr owt h of  
Physi c i an Medi cal  Mal pr act i ce Payment s:  Evi dence f r om t he 
Nat i onal  Pr act i t i oner  Dat a Bank,  W5- 243,  W5- 247 ( May 31,  2005) ,  
avai l abl e at  ht t p: / / www. heal t haf f ai r s. or g.   Fur t her mor e,  t he f ew 
l ar ge awar ds ar e not  gr owi ng at  t he same pace as awar ds t hat  
woul d not  be af f ect ed by a cap on damages.   I d.  

157 Ther esa Wedeki nd,  Pat i ent s Compensat i on Cl ai ms 
Exper i ence,  Wi scRi sk ( Wi s.  Pat i ent s Comp.  Fund) ,  Spr i ng 2004,  at  
2.  
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¶129 Based on t he avai l abl e evi dence f r om near l y  10 year s 

of  exper i ence wi t h caps on noneconomi c damages i n medi cal  

mal pr act i ce cases i n Wi sconsi n and ot her  st at es,  i t  i s  not  

r easonabl e t o concl ude t hat  t he $350, 000 cap has i t s i nt ended 

ef f ect  of  r educi ng medi cal  mal pr act i ce i nsur ance pr emi ums. 158  We 

t her ef or e concl ude t hat  t he $350, 000 cap on noneconomi c damages 

i n medi cal  mal pr act i ce cases i s not  r at i onal l y r el at ed t o t he 

l egi s l at i ve obj ect i ve of  l ower i ng medi cal  mal pr act i ce i nsur ance 

pr emi ums.  

3.  

¶130 We next  exami ne whet her  t he $350, 000 cap on 

noneconomi c damages i s r at i onal l y r el at ed t o t he l egi s l at i ve 

obj ect i ves of  keepi ng t he Fund' s annual  assessment s t o heal t h 

car e pr ovi der s at  a l ow r at e and enabl i ng t he Fund t o oper at e on 

a sound f i nanci al  basi s.   These obj ect i ves shoul d ul t i mat el y 

                                                                                                                                                             
Ther e ar e mi l l i on dol l ar  awar ds,  but  t hey ar e i nf r equent .   

For  exampl e,  i n a r ecent  case a j ur y awar ded damages of  $17. 4 
mi l l i on on behal f  of  deceased Sar ah Hegar t y who,  at  age " 16,  
di ed i n 1998 af t er  t wo year s of  medi cal  t r eat ment  and 89 
oper at i ons t hat  f ol l owed her  [ t r i p t o t he hospi t al  wher e she 
r ecei ved negl i gent  t r eat ment . ] "   Der r i ck Nunnal l y,  Judge Reduces 
Mal pr act i ce Awar d,  Mi l waukee J.  Sent i nel ,  Dec.  9,  2004,  at  B3.   
The ci r cui t  cour t  appar ent l y r educed t he awar d,  pr obabl y under  
i t s r emi t t i t ur  power s.  

158 Gf el l ,  supr a not e 12,  at  804 ( c i t i ng U. S.  Gener al  
Account i ng Of f i ce,  Medi cal  Mal pr act i ce:  Ef f ect s of  Var yi ng Laws 
i n t he Di st r i ct  of  Col umbi a,  Mar yl and and Vi r gi ni a ( 1999) ) ;  see 
al so St at e ex r el .  Ohi o Acad.  of  Tr i al  Lawyer s v .  Shewar d,  715 
N. E. 2d 1062,  1092 ( Ohi o 1999)  ( " [ A]  1987 st udy by t he I nsur ance 
Ser vi ce Or gani zat i on,  t he r at e- set t i ng ar m of  t he i nsur ance 
i ndust r y,  f ound t hat  savi ngs f r om var i ous t or t  r ef or ms,  
i ncl udi ng a $250, 000 cap on noneconomi c damages,  wer e ' mar gi nal  
t o nonexi st ent . ' "  ( quot ed sour ce omi t t ed) ) .  



No.  2003AP988   

 

67 
 

r el at e t o t he pr i mar y obj ect i ve of  l ower i ng heal t h car e cost s 

f or  Wi sconsi n consumer s.  

¶131 The Fund was cr eat ed t o pr ovi de excess l i abi l i t y  

cover age f or  heal t h car e pr ovi der s. 159  The Fund i s managed by a 

Boar d of  Gover nor s160 and admi ni st er ed by t he Of f i ce of  t he 

Commi ssi oner  of  I nsur ance. 161   

¶132 " The [ Fund]  i s f unded t hr ough annual  assessment s pai d 

by pr ovi der s and t hr ough i nvest ment  i ncome. " 162  Assessment s ar e 

det er mi ned and col l ect ed based on a heal t h car e pr ovi der ' s 

speci al t y.   For  exampl e,  cer t i f i ed nur se anest het i st s ar e pl aced 

i n a cat egor y of  pr ovi der s t hat  i s  assessed l ower  f ees;  t hose i n 

t he hi ghest - r i sk speci al t i es,  l i ke neur osur geons and obst et r i c 

sur geons,  ar e pl aced i n a cat egor y of  pr ovi der s t hat  i s  assessed 

                                                 
159 Wi sconsi n Legi s l at i ve Audi t  Bur eau Audi t  Summar y,  Repor t  

94- 29 ( Dec.  1994) .  

160 The Fund' s Boar d consi st s of  t hr ee i nsur ance i ndust r y 
r epr esent at i ves,  a member  named by t he Wi sconsi n Academy of  
Tr i al  Lawyer s,  a member  named by t he St at e Bar  Associ at i on,  t wo 
member s named by t he Wi sconsi n Medi cal  Soci et y,  a member  named 
by t he Wi sconsi n Hospi t al  Associ at i on,  f our  publ i c member s 
appoi nt ed by t he Gover nor ,  and t he Commi ssi oner  of  I nsur ance,  
who ser ves as t he Chai r .   See Wi s.  St at .  § 619. 04( 3) .  

161 Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  
Repor t  on t he I mpact  of  1995 Wi sconsi n Act  10 ( May 12,  2003) .  

162 Legi s l at i ve Fi scal  Bur eau,  I nj ur ed Pat i ent s and Fami l i es 
Compensat i on Fund ( I nsur ance and Heal t h and Fami l y Ser vi ces) ,  
Paper  #450 t o Joi nt  Commi t t ee on Fi nance 2 ( May 17,  2005)  
( her ei naf t er  Legi s l at i ve Fi scal  Bur eau Paper  #450) .  
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hi gher  annual  f ees. 163  Heal t h car e pr ovi der s ar e r equi r ed t o 

par t i c i pat e i n t he Fund unl ess t hey qual i f y f or  an exempt i on. 164 

¶133 To det er mi ne how much t he assessment s wi l l  be f or  a 

gi ven year ,  an act uar i al  consul t ant  anal yzes t he Fund' s l oss 

exper i ence and f i nanci al  posi t i on and submi t s a f ee l evel  

r ecommendat i on t o a commi t t ee t hat  i n t ur n makes t he 

r ecommendat i on f or  use by t he Boar d. 165 
                                                 

163 Legi s l at i ve Fi scal  Bur eau,  Pat i ent s Compensat i on Fund 
( I nsur ance and Heal t h and Fami l y  Ser vi ces) ,  Paper  #458 t o Joi nt  
Commi t t ee on Fi nance 13 ( Apr .  23,  2003)  ( her ei naf t er  Legi s l at i ve 
Fi scal  Bur eau Paper  #458) .  

164 Legi s l at i ve Fi scal  Bur eau Paper  #450.   Among t he t ypes 
of  heal t h car e pr ovi der s qual i f y i ng f or  exempt i ons ar e,  f or  
exampl e:  pr ovi der s pr act i c i ng l ess t han 241 hour s i n a year ;  
r et i r ed pr ovi der s;  st at e- ,  count y-  or  muni ci pal - empl oyed 
pr ovi der s;  and pr ovi der s who have never  pr act i ced i n Wi sconsi n 
t o dat e.  

165 Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  
Repor t  on t he I mpact  of  1995 Wi sconsi n Act  10 ( May 12,  2003) .   
The Boar d' s r at es of t en di f f er  f r om t he act uar i es '  r ecommended 
r at es.   Legi s l at i ve Fi scal  Bur eau Paper  #450.   I n f i ve of  ni ne 
f i scal  year s s i nce Jul y 1,  1985- 86,  t he f i nal  f ee l evel s wer e 
bel ow t he br eak- even f ee l evel s est i mat ed by t he act uar i es.   The 
r esul t  i s  t hat  t he Boar d' s abi l i t y  t o r educe t he def i c i t s i s 
i mpeded.   Test i mony of  Pet er  Far r ow,  Execut i ve Assi st ant  t o t he 
Commi ssi oner  of  I nsur ance,  Rel at i ng t o Medi cal  Mal pr act i ce 
Ref or m bef or e t he Assembl y Commi t t ee on I nsur ance,  Secur i t i es,  
and Cor por at e Pol i cy by t he Of f i ce of  t he Commi ssi oner  of  
I nsur ance,  Jan.  19,  1995,  at  4 ( avai l abl e i n t he Ami cus Cur i ae 
Br i ef  and Appendi x of  t he Wi sconsi n Academy of  Tr i al  Lawyer s at  
App.  I ) .  

For  t he ei ght  pol i cy year s f r om 1994- 95 unt i l  2001- 02,  t he 
act uar i es '  r ecommendat i on was an aver age assessment  i ncr ease,  
but  t he Boar d appr oved an aver age assessment  decr ease.   
Legi s l at i ve Fi scal  Bur eau Paper  #450;  Legi s l at i ve Fi scal  Bur eau 
Paper  #458 at  5.   For  t he pol i cy year  of  2004- 05,  t he Boar d 
decr eased assessment s by 20%.   Legi s l at i ve Fi scal  Bur eau Paper  
#450 at  4.  
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¶134 The Fund est i mat es i t s " l oss l i abi l i t i es .  .  .  based 

on est i mat es of  what  [ t he Fund]  may be r equi r ed t o pay f or  

mal pr act i ce i nci dent s t hat  have occur r ed but  may not  yet  have 

been set t l ed or  even r epor t ed. " 166  That  i s t o say,  t ot al  l oss 

l i abi l i t y  equal s t he amount  t he Fund woul d have t o pay i f  ever y 

possi bl e mal pr act i ce i nci dent  i n a gi ven year  r esul t ed i n a 

l awsui t  t hat  event ual l y pr oduced a set t l ement  or  t r i al  ver di ct  

and awar d i n f avor  of  t he i nj ur ed pat i ent .  

¶135 The Fund has asset s.   The asset s i ncl ude cash and 

i nvest ment  bal ances.   I nvest ment  i ncome account s f or  33% of  t he 

Fund' s bal ance gr owt h,  $410. 8 mi l l i on s i nce t he Fund was cr eat ed 

i n 1975. 167 

¶136 When t he Fund' s " est i mat ed l oss l i abi l i t i es 

exceed[ ]  .  .  .  cash and i nvest ment s, "  t he Fund r uns an 

" account i ng def i c i t . " 168  The account i ng bal ance as of  June 30,  

2003 was $7. 9 mi l l i on and was est i mat ed t o be appr oxi mat el y 

$21. 0 mi l l i on as of  June 30,  2004. 169  Conver sel y,  i f  cash and 

i nvest ment s ar e gr eat er  t han t he est i mat ed l oss l i abi l i t i es,  t he 

Fund r uns a posi t i ve account i ng bal ance.  

                                                 
166 Wi sconsi n Legi s l at i ve Audi t  Bur eau,  An Audi t :  I nj ur ed 

Pat i ent s and Fami l i es Compensat i on Fund,  at  4 ( Oct .  2004) .  

167 I d.  at  13.  

168 I d.  at  4.  

169 I d.  at  5.  
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¶137 The Fund uses an accr ual  account i ng met hod. 170  That  

means t hat  heal t h car e pr ovi der s ar e assessed f ees based on 

" est i mat es of  what  al l  c l ai ms woul d t ot al  over  t i me f or  

i nci dent s t hat  occur r ed i n any gi ven year ,  r at her  t han on what  

t he payout  amount  was f or  t hat  year . " 171  The accr ual  account i ng 

met hod hel ps ensur e t hat  t he Fund wi l l  have suf f i c i ent  asset s t o 

pay al l  out st andi ng l i abi l i t i es,  i ncl udi ng t hose not  r epor t ed,  

i f  t he Fund wer e t o be di scont i nued. 172  The 1990s al so saw t he 

Fund' s Boar d i ncr ease r eser ves t o f ur t her  ensur e t hat  i t  coul d 

pay any out st andi ng cl ai ms i f  t he Fund was el i mi nat ed. 173  As of  

June 30,  2003,  t he Fund' s cash and i nvest ment  bal ances have 

gr own t o $658. 9 mi l l i on. 174 

¶138 The Fund has not  al ways used t he accr ual  account i ng 

met hod.   For  t he f i r st  f i ve year s of  t he Fund' s exi st ence 

st ar t i ng i n 1975,  i t  oper at ed on a cash basi s . 175  That  i s,  

                                                 
170 Legi s l at i ve Fi scal  Bur eau Paper  #450 at  3;  Legi s l at i ve 

Fi scal  Bur eau Paper  #458 at  4.  

171 Legi s l at i ve Fi scal  Bur eau Paper  #450 at  3;  Legi s l at i ve 
Fi scal  Bur eau Paper  #458 at  4.  

172 Legi s l at i ve Fi scal  Bur eau Paper  #450 at  3;  Legi s l at i ve 
Fi scal  Bur eau Paper  #458 at  4.  

173 Legi s l at i ve Fi scal  Bur eau Paper  #450 at  3;  Legi s l at i ve 
Fi scal  Bur eau Paper  #458 at  4.  

174 Wi sconsi n Legi s l at i ve Audi t  Bur eau,  An Audi t :  I nj ur ed 
Pat i ent s and Fami l i es Compensat i on Fund 4 ( Oct .  2004) .  

175 Legi s l at i ve Fi scal  Bur eau Paper  #450 at  3;  Legi s l at i ve 
Fi scal  Bur eau Paper  #458 at  4.  
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heal t h car e pr ovi der s wer e char ged assessment s based on t he 

act ual  payout  f or  mal pr act i ce c l ai ms i n a gi ven year . 176 

¶139 Swi t chi ng f r om t he cash basi s t o accr ual  account i ng 

was an at t empt  t o i mpr ove t he i nt egr i t y of  t he Fund.   The 

accr ual  account i ng met hod br i ngs wi t h i t  a degr ee of  uncer t ai nt y 

because pr edi ct i ng what  c l ai ms mi ght  be f i l ed and event ual l y 

r esul t  i n payment  by t he Fund i s " hi ghl y uncer t ai n, "  and t he 

r esul t  has been t hat  " act ual  expendi t ur es have been much l ower  

t han pr oj ect ed expendi t ur es. " 177  As a r esul t ,  t he Fund has 

hi st or i cal l y pai d out  much l ess t han i t s pr oj ect ed 

expendi t ur es. 178     

¶140 Si nce f i scal  year  1984- 85,  t he l oss l i abi l i t y  

est i mat es f or  t he Fund have been r educed,  bot h i n year s i n whi ch 

t her e was a cap and i n year s i n whi ch t her e was no cap. 179    The 

act uar i al  or i gi nal  l osses f or  t he l ast  20 year s have been 

r educed over  t i me by a net  amount  of  $217. 3 mi l l i on,  

r epr esent i ng 13. 9% of  t he or i gi nal  t ot al  l osses est i mat ed f or  

t hose year s. 180 

                                                 
176 Legi s l at i ve Fi scal  Bur eau Paper  #450 at  3;  Legi s l at i ve 

Fi scal  Bur eau Paper  #458 at  4.  

177 Legi s l at i ve Fi scal  Bur eau Paper  #450 at  5;  Legi s l at i ve 
Fi scal  Bur eau Paper  #458 at  5.  

178 Legi s l at i ve Fi scal  Bur eau Paper  #450 at  5;  Legi s l at i ve 
Fi scal  Bur eau Paper  #458 at  5.  

179 Wi sconsi n Legi s l at i ve Audi t  Bur eau,  An Audi t :  I nj ur ed 
Pat i ent s and Fami l i es Compensat i on Fund 5 ( Oct .  2004) .  

180 Wi sconsi n Legi s l at i ve Audi t  Bur eau,  An Audi t :  I nj ur ed 
Pat i ent s and Fami l i es Compensat i on Fund 16 ( Oct .  2004) .  
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¶141 Pr edi ct i ons about  j eopar dy of  t he Fund' s f i nanci al  

st at us as evi denced by of t - i ndi cat ed def i c i t s i s  unf ounded,  as 

t he Fund act ual l y r an sur pl uses i n year s bot h wi t h and wi t hout  a 

cap.      

¶142 Si mpl y put ,  t he act uar i es have consi st ent l y 

over est i mat ed t he amount  of  l osses t he Fund woul d i ncur  i n any 

gi ven year .   The over est i mat es of  l oss,  somet i mes near l y $200 

mi l l i on i n a gi ven f i scal  year ,  ar e i l l ust r at ed by t he f ol l owi ng 

char t :   

 

 

Fi scal  Year  Endi ng 

Publ i shed Sur pl us 

( Def i c i t )  

Hi ndsi ght  Sur pl us 

( Def i c i t )  

No Cap i n Pl ace ( 1979 – 1985)  

1979 ( $728, 759)  ( $15, 648, 947)  

1980 ( $1, 919, 872)  ( $34, 664, 878)  

1981 ( $7, 016, 326)  ( $45, 144, 847)  

1982 ( $8, 954, 431)  ( $62, 817, 470)  

1983 ( $19, 826, 057)  ( $72, 514, 141)  

1984 ( $49, 623, 089)  ( $81, 211, 029)  

1985 ( $79, 624, 322)  ( $58, 580, 371)  

I n 1986,  noneconomi c damages wer e capped at  $1, 000, 000.  

1986 ( $100, 555, 257)  ( $69, 795, 008)  

1987 ( $112, 101, 947)  ( $32, 740, 686)  

1988 ( $122, 722, 600)  ( $25, 156, 233)  

1989 ( $108, 256, 349)  $14, 292, 005 

1990 ( $73, 597, 992)  $57, 623, 296 
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1991 ( $71, 679, 588)  $94, 005, 693 

The $1, 000, 000 cap ended due t o i t s " sunset "  pr ovi s i on.  

1992 ( $78, 982, 681)  $110, 252, 749 

1993 ( $71, 613, 641)  $126, 753, 323 

1994 ( $67, 903, 761)  $120, 337, 198 

1995 ( $57, 722, 772)  $135, 133, 860 

Cap on noneconomi c damages r e- est abl i shed at  $350, 000.  

1996 ( $41, 795, 496)  $161, 537, 129 

1997 ( $44, 094, 214)  $178, 044, 919 

Pr ovi der s r equi r ed t o car r y $1, 000, 000 of  i nsur ance.  

1998 ( $19, 383, 934)  $195, 982, 368 

1999 $8, 579, 767 $194, 099, 916 

2000 $27, 210, 974 $189, 648, 947 

2001 $28, 724, 959 $165, 777, 386 

2002 $4, 888, 065 $127, 606, 855 

2003 $7, 932, 348 $82, 655, 325 

2004181 $24, 616, 324 n/ a182 

                                                 
181 The number s come f r om t he Fund' s audi t s and act uar y.   

See Legi s l at i ve Audi t  Bur eau,  An Audi t  of :  Pat i ent s Compensat i on 
Fund Fi scal  Year s Ended June 30,  1982 and 1981,  83- 20 16 ( June 
1983) ;  Legi s l at i ve Audi t  Bur eau,  1986 Funct i onal  and Pr ogr ess 
Repor t  – Pat i ent s Compensat i on Fund,  ( Mar .  23,  1987)  ( Exhi bi t  
3) ;  Legi s l at i ve Audi t  Bur eau,  An Audi t  of :  Pat i ent s Compensat i on 
Fund,  93- 18 9,  10 ( Jul y 1993) ;  Legi s l at i ve Audi t  Bur eau,  An 
Audi t  of :  Pat i ent s Compensat i on Fund,  94- 29 17,  18 ( Dec.  1994) ;  
Legi s l at i ve Audi t  Bur eau,  An Audi t :  Pat i ent s Compensat i on Fund,  
98- 7 11,  12 ( June 1998) ;  Legi s l at i ve Audi t  Bur eau,  An Audi t :  
Pat i ent s Compensat i on Fund,  01- 11 23,  24 ( June 2001) ;  Mi l l i man & 
Rober t son,  I nc. ,  Memor andum ( r epr i nt ed i n par t  i n t he br i ef  and 
appendi x of  t he Wi sconsi n Academy of  Tr i al  Lawyer s at  Appendi x 
J- 1) .  
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¶143 Accor di ng t o t he Legi s l at i ve Fi scal  Bur eau' s May 17,  

2005 r epor t  t o t he Joi nt  Commi t t ee on Fi nance,  t he Fund' s 

bal ance sheet  t hr ough f i scal  year  2003- 04 appear s as f ol l ows:  

 
Hi ndsi ght  Rest at ement  

Based on 

Act uar i al  St udi es 9/ 30/ 04 

 Fund 

Fi nanci al  

St at ement  

As Publ i shed 
Mi l l i man183 Aon184 

1.  Tot al  Fund Asset s 741, 283, 000 741, 283, 000 741, 283, 000 

                                                                                                                                                             
The act uar i al  bases f or  t he Fund' s f i scal  r epor t s have been 

chal l enged.   I n l i ght  of  t hese chal l enges,  t he Legi s l at i ve Audi t  
Bur eau,  a nonpar t i san l egi s l at i ve ser vi ce agency r esponsi bl e f or  
conduct i ng f i nanci al  and pr ogr am eval uat i on audi t s of  st at e 
agenci es,  r ecommended i n 2001 t hat  t he Of f i ce of  t he 
Commi ssi oner  of  I nsur ance cont r act  f or  an audi t  of  act uar i al  
met hods and assumpt i ons used i n est i mat i ng t he Fund' s l oss 
l i abi l i t i es.   See Wi sconsi n Legi s l at i ve Audi t  Bur eau,  An Audi t :  
I nj ur ed Pat i ent s and Fami l i es Compensat i on Fund 6,  21 ( Oct .  
2004) .   I n Febr uar y 2005 t he Commi ssi oner  of  I nsur ance 
cont r act ed f or  an audi t ,  but  no r epor t  has been r ecei ved.   
Legi s l at i ve Fi scal  Bur eau Paper  #450 at  9;  Legi s l at i ve Fi scal  
Bur eau Paper  #458 at  9.  

182 Hi ndsi ght  means t he act ual  def i c i t  or  sur pl us,  not  a 
f or war d- l ooki ng pr oj ect ed amount  of  t he def i c i t  or  sur pl us.  

183 Long- t i me act uar y f or  t he Fund.  

184 New act uar y r et ai ned t o pr ovi de i ndependent  act uar i al  
opi ni on of  t he Fund.    
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2.  Fund Undi scount ed 

Unpai d Cl ai m Li abi l i t i es 880, 445, 000 786, 030, 000 493, 625, 000185 

3.  Of f set  f or  I nvest ment  

I ncome - 213, 948, 000 - 165, 427, 000 - 105, 638, 000 

4.  Fund Di scount ed Unpai d 

Cl ai m Li abi l i t i es ( 2 + 3)  666, 497, 000 620, 603, 000 387, 987, 000 

5.  Tot al  Fund Li abi l i t i es 716, 667, 000 670, 773, 000 438, 157, 000 

6.  Fund Sur pl us ( 1 – 5)  24, 616, 000 70, 510, 000 303, 126, 000 

¶144 The above dat a i l l ust r at e t hat  t he Fund has oper at ed 

and been f i scal l y sound when t her e wer e no caps on noneconomi c 

damages,  when t her e was a $1, 000, 000 cap on noneconomi c damages,  

and si nce 1995 when t her e has been a $350, 000 cap on noneconomi c  

damages.  The t r end i s l i kel y t o cont i nue f or  t he f i scal  year  

endi ng i n 2004:  one act uar y has pr oj ect ed t he Fund' s sur pl us f or  

f i scal  year  2003- 04 as exceedi ng $303 mi l l i on. 186 

¶145 The act uar i es est i mat e t hat  i f  t he cap wer e vi t i at ed 

ef f ect i ve May 1995,  t he Fund' s undi scount ed,  unpai d c l ai m 

l i abi l i t i es mi ght  i ncr ease by as much as $144 mi l l i on as of  June 

30,  2003. 187  But  t he Wi sconsi n Legi s l at i ve Fi scal  Bur eau 

                                                 
185 Unpai d c l ai m l i abi l i t i es as of  9/ 30/ 04 r epr esent  

est i mat es at  an 85% conf i dence per cent i l e.  

186 Legi s l at i ve Fi scal  Bur eau Paper  #450 at  10- 11.  

187 Wi sconsi n Legi s l at i ve Audi t  Bur eau,  An Audi t :  I nj ur ed 
Pat i ent s and Fami l i es Compensat i on Fund 49 ( Oct .  2004) .   
Accor di ng t o t he Legi s l at i ve Fi scal  Bur eau,  t he r et r oact i ve 
amount  of  l i abi l i t y  may i ncr ease by $150 mi l l i on t o $200 
mi l l i on.   Legi s l at i ve Fi scal  Bur eau Paper  #450 at  8.  
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concl uded t hat  i f  up t o $300 mi l l i on wer e t r ansf er r ed out  of  t he 

Fund,  and i f  t he assessment  r emai ned st at i c at  $31 mi l l i on per  

year  ( t he 2003- 04 l evel )  f or  t he next  t en year s,  t he Fund woul d 

st i l l  be l ef t  wi t h asset s of  $134. 2 mi l l i on i n 2012,  not  

i ncl udi ng pot ent i al  f i nanci al  l i qui dat i on penal t i es. 188  The 

Fi scal  Bur eau concl uded t hat  t he t ot al  asset s i n t en year s coul d 

be suf f i c i ent  t o pay al l  c l ai ms,  even wi t h a st at i c assessment  

of  $31 mi l l i on a year  and a $300 mi l l i on wi t hdr awal . 189 

¶146 Even t hough as enact ed i n 1975,  chapt er  655 di d not  

i ni t i al l y  cont ai n a cap on noneconomi c damages i n medi cal  

mal pr act i ce act i ons, 190 t he Fund' s f i scal  posi t i on was a 

consi der at i on i n t he 1975 enact ment .   Chapt er  655 or i gi nal l y 

pr ovi ded t hat  i f  t he Fund' s cash f l ow wer e i n j eopar dy,  t her e 

woul d be a $500, 000 cap on cer t ai n damages. 191  The $500, 000 

cash- f l ow- dependent  cap was appar ent l y never  t r i gger ed.   

                                                 
188 " The t ot al  asset s i n t en year s coul d be suf f i c i ent  t o 

pay al l  c l ai ms .  .  .  . "   Legi s l at i ve Fi scal  Bur eau Paper  #458 at  
10.  

189 Legi s l at i ve Fi scal  Bur eau Paper  #458 at  10.  

190 Maur i n,  274 Wi s.  2d 28,  ¶51.  

191 Wi sconsi n St at .  § 655. 27( 6)  ( 1975)  r ead,  i n r el evant  
par t ,  as f ol l ows:  

AWARD LI MI TATI ON.  I f ,  at  any t i me af t er  Jul y 1,  1979,  
t he commi ssi oner  f i nds t hat  t he amount  of  money i n t he 
f und has f al l en bel ow a $2, 500, 000 l evel  i n any one 
year  or  bel ow a $6, 000, 000 l evel  f or  any 2 consecut i ve 
year s,  an aut omat i c l i mi t at i on on awar ds of  $500, 000 
f or  any one i nj ur y or  deat h on account  of  mal pr act i ce 
shal l  t ake ef f ect .   Thi s subsect i on does not  appl y t o 
i nj ur y or  deat h r esul t i ng f r om an i nci dent  of  
mal pr act i ce whi ch occur r ed pr i or  t o t he dat e on whi ch 
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¶147 The Fund' s f i scal  posi t i on was agai n a concer n i n t he 

ear l y 1980s dur i ng di scussi ons about  i mpl ement i ng a cap on 

damages i n medi cal  mal pr act i ce act i ons.   I n 1983,  t he 

Commi ssi oner  of  I nsur ance sent  a l et t er  t o t he Gover nor  

expr essi ng concer n t hat  t he Fund may exper i ence an accr ual  

def i c i t  i n t he f ut ur e. 192  The Fund was not  i n danger  of  r unni ng 

a cash def i c i t .   The dr af t i ng r ecor ds f or  t he 1986 l egi s l at i on 

i ndi cat e t hat  f r om 1978 t o 1981,  c l ai ms,  and t he " sever i t y"  of  

t he c l ai ms,  wer e i ncr easi ng.   The Gover nor  r esponded t hat  st eps 

shoul d be t aken t o ensur e t he Fund' s f i nanci al  posi t i on. 193 

¶148 The Legi s l at i ve Counci l ' s  Speci al  St udy Commi t t ee on 

Medi cal  Mal pr act i ce gr appl ed wi t h t he var i ous i ssues i n medi cal  

mal pr act i ce.   I n t he May 1986 Speci al  Sessi on Assembl y,  t he 

l egi s l at ur e adopt ed Bi l l  4,  whi ch capped noneconomi c damages at  

$1, 000, 000.   Thi s l egi s l at i on cont ai ned a " sunset "  pr ovi s i on,  

t hat  i s ,  t he $1, 000, 000 cap on noneconomi c damages was set  t o 

expi r e i n 1991 unl ess t he l egi s l at ur e r enewed i t .   The 

l egi s l at ur e di d not  r enew t he $1, 000, 000 cap on noneconomi c 

damages,  and t her ef or e,  f r om 1991 t o 1994,  noneconomi c damages 

f or  medi cal  mal pr act i ce c l ai ms wer e not  capped.  

                                                                                                                                                             
such an awar d l i mi t at i on t akes ef f ect .   Thi s 
subsect i on does not  appl y t o any payment s f or  medi cal  
expenses.  

192 Let t er  f r om Thomas O.  Fox,  Commi ssi oner  of  I nsur ance,  t o 
Gover nor  Ant hony Ear l  ( Oct .  25,  1983) .  

193 Let t er  f r om Gover nor  Ant hony Ear l  t o Thomas O.  Fox,  
Commi ssi oner  of  I nsur ance ( Dec.  22,  1983) .  
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¶149 I t  was not  unt i l  1995 t hat  a cap on noneconomi c 

damages i n medi cal  mal pr act i ce act i ons agai n came i nt o ef f ect .  

As or i gi nal l y dr af t ed,  t he bi l l  set  t he cap on noneconomi c 

damages i n medi cal  mal pr act i ce at  $250, 000,  consi st ent  wi t h a 

1994 r ecommendat i on by t he Speci al  Commi t t ee cr eat ed by t he 

Fund' s Boar d of  Gover nor s.     

¶150 The Speci al  Commi t t ee' s 1994 r epor t 194 anal yzed t he 

advant ages and di sadvant ages of  a $250, 000 cap on noneconomi c 

damages i n medi cal  mal pr act i ce act i ons.   Accor di ng t o t he 

r epor t ,  t he advant ages wer e as f ol l ows:  

                                                 
194 The Speci al  Commi t t ee t o t he Fund' s Boar d of  Gover nor s 

pr epar ed and submi t t ed a Repor t  t o t he Joi nt  Legi s l at i ve Audi t  
Commi t t ee dat ed June 13,  1994.  

I n cont r ast  wi t h t he Speci al  Commi t t ee' s r ecommendat i on,  
t he Fund' s Boar d of  Gover nor s r ecommended t hat  a noneconomi c 
damage cap be set  at  a l evel  not  t o exceed $1 mi l l i on.   
Commi ssi oner  of  I nsur ance,  1994 Funct i onal  and Pr ogr ess Repor t —
Pat i ent s Compensat i on Fund,  at  4 ( Feb.  22,  1995) .  

The Wi sconsi n Legi s l at i ve Counci l  St udy Commi t t ee' s bi l l  
f i l e cont ai ns l et t er s f r om var i ous i ndi v i dual s and gr oups 
suggest i ng a number  of  al t er nat i ves,  r angi ng f r om no cap t o a 
r et ur n t o t he $1, 000, 000 cap.   Pr edi ct abl y,  gr oups al i gned wi t h 
doct or s,  i nsur ance compani es,  and hospi t al s f avor ed t he $250, 000 
cap.   Pat i ent s '  advocat es and l awyer s suggest ed t her e be no cap.    

No document s i ndi cat e why $350, 000 was chosen over  
$250, 000.   The i nf er ence,  of  cour se,  i s t hat  i n adopt i ng a 
$350, 000 cap on noneconomi c damages i n medi cal  mal pr act i ce 
cases,  as opposed t o $250, 000,  t he l egi s l at ur e sought  t o bal ance 
pat i ent s '  compensat i on f or  i nj ur i es wi t h t he pot ent i al  
r educt i ons of  t he Fund' s assessment s.  
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• I f  t he cap wer e r et r oact i ve i t  woul d r educe t he 
def i c i t  wi t hout  col l ect i ng f ees i n excess of  t he 
act uar i al l y  det er mi ned br eak- even l evel ; 195 

• The cap r educes t he f ut ur e ant i c i pat ed payment s 
of  t he Fund;  and 

• The cap may al l ow f or  c l ai ms t o be set t l ed mor e 
expedi t i ousl y. 196 

¶151 The di sadvant ages of  i mposi ng a $250, 000 cap on non-

economi c damages wer e,  accor di ng t o t he r epor t ,  as f ol l ows:  

                                                 
195 The Fund had a def i c i t  as of  June 30,  1994,  on an 

audi t ed basi s of  $67. 9 mi l l i on.   See ¶142,  supr a,  however ,  
showi ng a $120. 3 mi l l i on hi ndsi ght  sur pl us.    

The Fund' s def i c i t s ar e a pr oj ect i on of  t he unf unded 
l i abi l i t i es t hat  woul d r emai n out st andi ng i f  t he Fund ceased t o 
col l ect  f ur t her  assessment s.   The def i c i t  r epr esent s a l ong- t er m 
shor t age i n t he cash and i nvest ment s bal ance t hat  event ual l y 
wi l l  be needed t o make t he Fund' s pr oj ect ed payment s.   The 
def i c i t  was i ncur r ed pr i mar i l y i n i t s f i r st  10 year s of  
oper at i on.   Had t he Speci al  Commi t t ee' s pr oposal  t hat  t he cap be 
appl i ed r et r oact i vel y been adopt ed,  t he cap woul d have hel ped 
t he Fund' s def i c i t  posi t i on.   See Mar t i n v.  Ri char ds,  192 
Wi s.  2d at  156 ( decl ar i ng t he r et r oact i ve appl i cat i on of  t he 
$1, 000, 000 cap unconst i t ut i onal  on due pr ocess gr ounds) .   
Because t he damage cap does not  appl y t o c l ai ms i ncur r ed pr i or  
t o enact ment  of  t he cap,  t he $350, 000 cap has no i mpact  on t he 
Fund' s def i c i t  posi t i on.   Memor andum f r om Rober t  L.  Sander s,  
Mi l l i man & Rober t son,  I nc. ,  t o Danf or d C.  Bubol z,  Chi ef ,  
Pat i ent s Compensat i on Fund 3 ( Jan.  18,  1995)  ( avai l abl e i n Bi l l  
Fi l e at  t he Wi sconsi n Legi s l at i ve Counci l ,  Madi son,  Wi sconsi n) ;  
Commi ssi oner  of  I nsur ance,  1994 Funct i onal  and Pr ogr ess Repor t ——
Pat i ent s Compensat i on Fund 3,  4 ( Feb.  22,  1995) ;  Wi s.  Pat i ent s 
Comp.  Fund,  Repor t  To The Joi nt  Legi s l at i ve Audi t  Commi t t ee 
( pr epar ed by t he Speci al  Commi t t ee of  t he Boar d of  Di r ect or s)  
Execut i ve Summar y 3,  14 ( June 13,  1994) .  

196 Wi sconsi n Pat i ent s Compensat i on Fund,  Repor t  t o Joi nt  
Legi s l at i ve Audi t  Commi t t ee ( pr epar ed by t he Speci al  Commi t t ee 
of  t he Boar d of  Gover nor s) ,  Execut i ve Summar y  at  14 ( June 13,  
1994) .  
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• The cap l i mi t s  a c l ai mant ' s r i ght  t o r ecover y f or  
damages such as pai n and suf f er i ng,  l oss of  
consor t i um,  et c. ;  

• The cap has t he gr eat est  i mpact  on t he most  
sever el y i nj ur ed pat i ent s;  and 

• The cap i s subj ect  t o const i t ut i onal  
chal l enges. 197 

¶152 The pr edi ct i on was t hat  a cap woul d r educe t he 

assessment s char ged by t he Fund.   To use t he Speci al  Commi t t ee' s 

and Commi ssi oner  of  I nsur ance' s t er mi nol ogy,  t he Fund' s br eak-

even f undi ng l evel  woul d be r educed wi t h a $250, 000 cap.   The 

br eak- even f undi ng l evel  i s  an est i mat e of  assessment  char ges 

t hat  woul d be needed t o cover  est i mat ed l osses f or  t he year . 198   

Over  a f i ve- year  per i od begi nni ng on June 30,  1994,  i f  

noneconomi c damages wer e capped at  $250, 000,  i t  was est i mat ed 

t hat  t he Fund woul d have t o t ake i n appr oxi mat el y $67. 8 mi l l i on 

l ess i n assessment s on heal t h car e pr ovi der s i n or der  t o br eak 

even. 199 

¶153 The cont ent i on t hat  assessment s woul d be r educed i f  

t he cap wer e adopt ed i s consi st ent  wi t h ot her  r epor t s t o t he 

l egi s l at ur e.   For  exampl e,  a memor andum f r om Pet er  Far r ow,  t he 

                                                 
197 Wi sconsi n Pat i ent s Compensat i on Fund,  Repor t  t o Joi nt  

Legi s l at i ve Audi t  Commi t t ee ( pr epar ed by t he Speci al  Commi t t ee 
of  t he Boar d of  Gover nor s) ,  Execut i ve Summar y at  14 ( June 13,  
1994) .  

198 Wi sconsi n Legi s l at i ve Audi t  Bur eau,  An Audi t :  I nj ur ed 
Pat i ent s and Fami l i es Compensat i on Fund 20 ( Oct .  2004) .  

199 Memor andum f r om Rober t  L.  Sander s,  Mi l l i man & Rober t son,  
I nc. ,  t o Danf or d C.  Bubol z,  Chi ef ,  Pat i ent s Compensat i on Fund 4 
( Jan.  18,  1995)  ( avai l abl e i n Bi l l  Fi l e f or  1995 Wi s.  Act  10 at  
t he Wi sconsi n Legi s l at i ve Counci l ,  Madi son,  Wi sconsi n) .  



No.  2003AP988   

 

81 
 

execut i ve assi st ant  t o t he Commi ssi oner  of  I nsur ance,  t o 

Repr esent at i ve Sher yl  Al ber s,  Chai r  of  t he Assembl y Commi t t ee on 

I nsur ance,  Secur i t i es,  and Cor por at e Pol i cy,  i ndi cat ed a 

$350, 000 cap woul d mean t he Fund woul d have t o t ake i n $46 

mi l l i on l ess i n assessment s f r om heal t h car e pr ovi der s. 200  I f  

t he cap wer e $1, 000, 000,  t he Fund woul d have t o t ake i n $32. 3 

mi l l i on l ess i n assessment s over  t hat  f i ve- year  per i od. 201   

¶154 Fund assessment s have been decr easi ng over  t he 

year s. 202 I n f i ve r epor t s f r om t he Commi ssi oner  of  I nsur ance,  f or  

2005,  2003,  2001,  1999,  and 1997,  t he Commi ss i oner  i ndi cat ed 

t hat  " t he onl y di scer ni bl e i mpact "  of  t he $350, 000 cap " on 

heal t h car e pr ov i der s has been a r educt i on"  i n Fund assessment s 

                                                 
200 Memor andum f r om Pet er  Far r ow t o Repr esent at i ve Sher yl  

Al ber s ( Jan.  24,  1994)  ( avai l abl e i n Bi l l  Fi l e f or  1995 Wi s.  Act  
10 at  t he Wi sconsi n Legi s l at i ve Counci l ,  Madi son,  WI ) .   

201 Memor andum f r om Rober t  L.  Sander s,  Mi l l i man & Rober t son,  
I nc. ,  t o Danf or d C.  Bubol z,  Chi ef ,  Pat i ent s Compensat i on Fund 4 
( Jan.  18,  1995)  ( avai l abl e i n Bi l l  Fi l e f or  1995 Wi s.  Act  10 at  
t he Wi sconsi n Legi s l at i ve Counci l ,  Madi son,  WI ) .  

Tot al  f ee assessment s t aken i n f r om heal t h car e pr ovi der s 
f or  t he r el evant  f i ve- per i od woul d be $335. 2 mi l l i on i f  t her e 
was no cap on noneconomi c damages;  $267. 4 mi l l i on wi t h a 
$250, 000 cap;  and $302. 9 mi l l i on wi t h a $1, 000, 000 cap.   
Memor andum f r om Rober t  L.  Sander s,  Mi l l i man & Rober t son,  I nc. ,  
t o Danf or d C.  Bubol z,  Chi ef ,  Pat i ent s Compensat i on Fund ( Jan.  
18,  1995)  ( avai l abl e i n Bi l l  Fi l e f or  1995 Wi s.  Act  10 at  t he 
Wi sconsi n Legi s l at i ve Counci l ,  Madi son,  WI ) .  

202 Legi s l at i ve Fi scal  Bur eau Paper  #450 at  4.  



No.  2003AP988   

 

82 
 

col l ect ed. 203  I n any event ,  as we expl ai n bel ow,  a r educt i on i n 

t he assessment s i s not  necessar i l y  ger mane t o t he l egi s l at i ve 

obj ect i ves of  l ower i ng heal t h cost s t o consumer s or  ensur i ng t he 

avai l abi l i t y  of  doct or s i n t he st at e.  

                                                 
203 Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  

Repor t  on t he I mpact  of  1995 Wi sconsi n Act  10 ( May 12,  2005)  
( " Anal ysi s of  t hese st at i st i cs det er mi ned t he onl y di scer nabl e 
ef f ect  .  .  .  has been an est i mat ed $89 mi l l i on .  .  .  r educt i on 
i n t he act uar i al l y  det er mi ned assessment  l evel s .  .  .  over  t he 
l ast  seven year s. " ) ;  Wi sconsi n Of f i ce of  t he Commi ssi oner  of  
I nsur ance,  Repor t  on t he I mpact  of  1995 Wi sconsi n Act  10,  at  3 
( May 12,  2003)  ( " [ T] he onl y di scer nabl e i mpact  of  Wi sconsi n Act  
10 on heal t h car e pr ovi der s has been a r educt i on i n f ees 
col l ect ed .  .  .  over  t he l ast  seven year s. " ) ;  Wi sconsi n Of f i ce 
of  t he Commi ssi oner  of  I nsur ance,  Repor t  on t he I mpact  of  1995 
Wi sconsi n Act  10 ( Jul y 25,  2001)  ( " [ T] he onl y di scer nabl e i mpact  
of  Wi sconsi n Act  10 on heal t h car e pr ovi der s has been a 
r educt i on i n f ees col l ect ed .  .  .  over  t he l ast  f i ve year s.   
However ,  t he l oss exper i ence t o dat e i s t oo i mmat ur e t o val i dat e 
t he r educt i on. " ) ;  Wi sconsi n Of f i ce of  t he Commi ssi oner  of  
I nsur ance,  Repor t  on t he I mpact  of  1995 Wi sconsi n Act  10 ( May 6,  
1999)  ( " Anal ysi s of  t hese st at i st i cs det er mi ned t he onl y  
di scer nabl e ef f ect  on t hese ar eas has been [ a]  .  .  .  r educt i on[ ]  
of  f ees col l ect ed .  .  .  over  t he l ast  f i ve year s.   However ,  i t  
was f ur t her  not ed t hat  l oss exper i ence t o dat e i s t oo i mmat ur e 
t o val i dat e t he r educt i on. " ) ;  Wi sconsi n Of f i ce of  t he 
Commi ssi oner  of  I nsur ance,  Repor t  on t he I mpact  of  1995 
Wi sconsi n Act  10 ( May 20,  1997)  ( " Whi l e anal ysi s of  t hese 
st at i st i cs det er mi ned t hat  not  enough t i me has el apsed si nce t he 
enact ment  of  Act  10 t o al l ow f or  a concl usi ve anal ysi s of  i t s 
i mpact ,  i t  shoul d be emphasi zed t hat  expl i c i t  r ecogni t i on of  t he 
cap has been made i n t he annual  f ee set t i ng pr ocess f or  t he 
Fund.   Speci f i cal l y,  a r educt i on i n .  .  .  f ees pai d by Wi sconsi n 
heal t h car e pr ov i der s f or  f i scal  year s 1995- 1996 t hr ough 1997-
1998. " ) .  

Anot her  f act or  t hat  may or  may not  have cont r i but ed t o 
l ower  assessment s i s t hat  heal t h car e pr ovi der s wer e r equi r ed i n 
1997 t o car r y i ncr eased l evel s of  pr i mar y medi cal  mal pr act i ce 
i nsur ance.   Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  
Repor t  on t he I mpact  of  1995 Wi sconsi n Act  10 ( May 12,  2005) .  
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¶155 The goal  of  l ower i ng heal t h car e pr ovi der  assessment s 

mot i vat ed r ai s i ng t he mi ni mum amount  of  mal pr act i ce i nsur ance 

heal t h car e pr ovi der s ar e r equi r ed t o car r y f r om $400, 000 per  

occur r ence and $1, 000, 000 per  year  t o $1, 000, 000 per  occur r ence 

and $3, 000, 000 per  year . 204  Test i mony by Pet er  Far r ow of  t he 

Of f i ce of  t he Commi ssi oner  of  I nsur ance t o t he Assembl y 

Commi t t ee on Judi c i ar y of f er ed t he f ol l owi ng obser vat i on 

r egar di ng r ai s i ng t he mi ni mum amount  of  mal pr act i ce i nsur ance 

heal t h car e pr ovi der s woul d have t o car r y:  

The act uar i es f or  t he Fund and t he Pl an have est i mat ed 
t hat  i ncr easi ng t he t hr eshol d [ t o 
$1, 000, 000/ $3, 000, 000]  wi l l  r esul t  i n a r educt i on i n 
f ees pr ovi der s pay t o t he Fund of  21 per cent ,  and an 
i ncr ease t o Pl an pol i cyhol der s r angi ng f r om 19 t o 32 
per cent ,  dependi ng on pr ovi der  c l ass. 205 

I n ef f ect ,  t he Of f i ce of  t he Commi ssi oner  i s sayi ng t hat  whi l e 

Fund assessment s on heal t h car e pr ovi der s may go down,  t her e 

wi l l  be  a cor r espondi ng i ncr ease f or  heal t h car e pr ovi der s i n 

t hei r   mal pr act i ce i nsur ance pr emi ums.   I n f act ,  f or  some heal t h 

car e pr ovi der s t he i ncr ease i n mal pr act i ce i nsur ance pr emi ums 

may be gr eat er  t han t he r educt i on i n Fund assessment s. 206  Any 

                                                 
204 1997 Wi s.  Act  11.  

205 Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  
Test i mony Rel at i ng t o Assembl y Bi l l  248 Bef or e t he Assembl y 
Commi t t ee on Judi c i ar y 2 ( Apr .  15,  1997)  ( avai l abl e at  t he 
Wi sconsi n Legi s l at i ve Counci l ,  Madi son,  WI ) .  

206 The Fund' s assessment s ar e l evi ed agai nst  br oad 
cat egor i es of  heal t h car e pr ov i der s as compar ed wi t h medi cal  
mal pr act i ce i nsur ance pol i c i es,  whi ch r ef l ect  mor e nuanced 
under wr i t i ng of  r i sk.  
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r educt i on i n Fund assessment s as a r esul t  of  r ai s i ng t he 

r equi r ed l evel  of  i nsur ance must  be vi ewed wi t h an under st andi ng 

t hat  cost s of  medi cal  mal pr act i ce i nsur ance wi l l  r i se as a 

r esul t  because pr i vat e i nsur er s  wi l l  be l i abl e f or  i ncr eased 

amount s.  

 ¶156 So whi l e Fund assessment s may go down,  i t  cannot  be 

sai d t hat  heal t h car e pr ovi der s necessar i l y  benef i t  f r om t he 

r educt i on as a r esul t  of  1997 Wi s.  Act  11' s r equi r i ng heal t h 

car e pr ovi der s t o shoul der  mor e of  t he bur den f or  pr i vat e 

mal pr act i ce i nsur ance.  

¶157 The Fund has al so pl ayed an i mpor t ant  r ol e i n 

cont r i but i ng t o Wi sconsi n' s r eput at i on as a desi r abl e pl ace f or  

heal t h car e pr ovi der s t o pr act i ce. 207  Si nce t he Fund was cr eat ed 

i n 1975,  onl y 609 out  of  4, 944 t ot al  c l ai ms have r esul t ed i n 

payment  by t he Fund. 208  Not  onl y has t he Fund not  had t o pay out  

i n over  87% of  medi cal  mal pr act i ce c l ai ms nami ng t he Fund, 209 but  

Wi sconsi n has " not  seen t he huge j ur y ver di ct s t hat  have been 

r epor t ed i n ot her  st at es,  al t hough ver di ct s her e occasi onal l y 

r ange as hi gh as t hr ee t o ei ght  mi l l i on dol l ar s. " 210  The nat ur e 

of  j ur y ver di ct s i n Wi sconsi n has been at t r i but ed t o 

                                                 
207 Wedeki nd,  supr a not e 157,  at  2.  

208 I d.  at  1.  

209 I d.  at  2.  

210 I d.  at  1.  
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Mi dwest er ner s '  sensi bi l i t y . 211  For  exampl e,  " Wi sconsi n 

set t l ement s and j ur y ver di ct s wor ked out  t o be $1, 711 per  1, 000 

peopl e i n t he st at e"  i n 2001,  whi l e i n " Pennsyl vani a,  payout s 

came t o $27, 268 per  1, 000 peopl e. " 212 

¶158 The Fund has f l our i shed bot h wi t h and wi t hout  a cap.   

I f  t he amount  of  t he cap di d not  i mpact  t he Fund' s f i scal  

st abi l i t y  and cash f l ow i n any appr eci abl e manner  when no caps 

exi st ed or  when a $1, 000, 000 cap exi st ed,  t hen t he r at i onal  

basi s st andar d r equi r es mor e t o j ust i f y t he $350, 000 cap as 

r at i onal l y r el at ed t o t he Fund' s f i scal  condi t i on.  

4.  

¶159 Next  we t ur n t o t he l egi s l at ur e' s f our t h obj ect i ve,  

l ower i ng over al l  heal t h car e cost s f or  t he consumer s of  heal t h 

car e.    

¶160 The quest i on we must  answer  i s whet her  t her e i s a 

concei vabl e set  of  f act s f r om whi ch t he l egi s l at ur e coul d 

concl ude t hat  a $350, 000 cap on noneconomi c damages f ur t her s t he 

st at e' s i nt er est  i n cont r ol l i ng medi cal  mal pr act i ce i nsur ance 

                                                 
211 Tanya Al ber t ,  A Tal e of  Two St at es:  Di f f er ent  Appr oaches 

t o Tor t  Ref or m ( May 12,  2003) ,  avai l abl e at  ht t p: / / www. ama-
assn. or g/ amednews/ 2003/ i nd03. ht m#05.  

212 I d.  
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cost s f or  heal t h car e pr ovi der s,  t her eby cont r ol l i ng heal t h car e 

cost s f or  t he peopl e of  t he st at e. 213   

¶161 As we have expl ai ned pr evi ousl y ,  a $350, 000 cap on 

noneconomi c damages appear s,  at  f i r st  bl ush,  t o be r el at ed t o 

t he l egi s l at i ve obj ect i ve of  keepi ng over al l  heal t h car e cost s  

down.   The cent r al  t heor y under l y i ng t he cap i s t hat  l ar ge 

payout s by i nsur ance compani es ( because of  l ar ge j udgment s and 

set t l ement s)  r ai se mal pr act i ce i nsur ance pr emi ums.   Ther ef or e,  

t he t heor y goes,  a l i mi t at i on on damages means i nsur ance 

compani es pay out  l ess.   Because i nsur ance compani es ar e payi ng 

out  l ess,  t hey wi l l  be abl e t o r educe t he pr emi ums t hey char ge 

heal t h car e pr ov i der s.   I f  i nsur ance pr emi ums decr ease,  heal t h 

car e pr ovi der s shoul d be abl e t o char ge l ess,  t her eby l ower i ng 

heal t h car e cost s f or  pat i ent s.    

¶162 The pr obl em wi t h t hi s l ogi c i s t hat  even assumi ng t hat  

a $350, 000 cap af f ect s medi cal  mal pr act i ce i nsur ance pr emi ums 

and t he Fund' s  assessment s on heal t h car e pr ovi der s,  medi cal  

mal pr act i ce i nsur ance pr emi ums ar e an exceedi ngl y smal l  por t i on 

of  over al l  heal t h car e cost s. 214   

                                                 
213 A Nat i onal  Associ at i on of  At t or neys Gener al  r epor t  

concl uded t hat  i nsur ance r at es have r i sen not  as a r esul t  of  a 
medi cal  mal pr act i ce cr i s i s but  as a r esul t  of  poor  management .   
Fur t her mor e,  t he medi cal  mal pr act i ce i nsur ance i ndust r y enj oys 
hi gher  pr of i t s t han compar abl e i nsur ance sect or s.   Gf el l ,  supr a 
not e 12,  at  803- 04 ( c i t at i ons omi t t ed) .  

214 Gf el l ,  supr a not e 12,  at  800 ( c i t at i ons omi t t ed) .  
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¶163 Over al l  heal t h car e cost s i n t he Uni t ed St at es ar e i n 

excess of  $1 t r i l l i on annual l y, 215 and ar e expect ed t o r each $2 

t r i l l i on by 2006. 216  The di r ect  cost  of  medi cal  mal pr act i ce 

i nsur ance i s l ess t han one per cent  of  t ot al  heal t h car e cost s.  

For  exampl e,  i n 1992,  doct or s pai d f i ve t o s i x bi l l i on dol l ar s 

i n pr emi ums,  whi l e t he over al l  cost  of  heal t h car e nat i onwi de 

r eached $840 bi l l i on. 217  Thi s i s consi st ent  wi t h t he f i ndi ngs of  

                                                                                                                                                             
Because t he cost  of  medi cal  mal pr act i ce i nsur ance pr emi ums 

r epr esent s onl y a smal l  component  of  t he t ot al  bur den bor ne by 
heal t h car e consumer s,  t he Al abama Supr eme Cour t  concl uded t hat  
" t he cor r el at i on bet ween t he damage cap .  .  .  and t he r educt i on 
of  heal t h car e cost s t o t he c i t i zens of  Al abama i s,  at  best ,  
i ndi r ect  and r emot e. "   Moor e v.  Mobi l e I nf i r mar y Ass' n,  592 So.  
2d 156,  168 ( Al a.  1992) .  

215 Al an Sager  & Debor ah Socol ar ,  Heal t h Car e Cost s Absor b 
One- Quar t er  of  Economi c Gr owt h,  2000- 2005,  ( Feb.  9,  2005) ,  
avai l abl e at  ht t p: / / dcc2. bumc. bu. edu/ hs/ usheal t hr ef or m. ht m.  

216 Joi nt  Economi c Commi t t ee,  Li abi l i t y  f or  Medi cal  
Mal pr act i ce:  I ssues and Evi dence 23 ( May 2003) ,  avai l abl e at  
ht t p: / / www. house. gov/ j ec/ t or t / 05- 06- 03. pdf .   The U. S.  Congr ess 
Joi nt  Economi c Commi t t ee has r ecent l y,  i n conj unct i on wi t h 
ef f or t s t o pass f eder al  medi cal  mal pr act i ce t or t  r ef or m,  i ssued 
pol i cy paper s " f ocusi ng on t he cost  and i mpact  [ of ]  excessi ve 
l i t i gat i on"  on heal t h car e cost s.   I d.  at  1.  

The Joi nt  Economi c Commi t t ee' s pr i mar y t ask i s r evi ewi ng 
economi c condi t i ons and t o r ecommend i mpr ovement s i n economi c 
pol i cy.   The Commi t t ee i s not  an i ndependent  or  nonpar t i san 
or gani zat i on.   The Commi t t ee' s makeup r ef l ect s t he makeup of  t he 
U. S.  House of  Repr esent at i ves and U. S.  Senat e.   Thi s means t hat  
60% of  t he Commi t t ee' s cur r ent  member s ar e member s of  t he 
Republ i can Par t y  ( s i x r epr esent at i ves and si x senat or s) ;  40% ar e 
member s of  t he Democr at i c Par t y  ( f our  r epr esent at i ves and f our  
senat or s) .   The cur r ent  chai r man of  t he Commi t t ee i s  
Repr esent at i ve J i m Saxt on ( R- NJ) .  

217 Gf el l ,  supr a not e 12,  at  800 ( c i t at i ons omi t t ed) ;  
Ber ger ,  supr a not e 146,  at  176 ( c i t at i on omi t t ed) .  
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sever al  comment at or s who concl ude t hat  medi cal  mal pr act i ce 

i nsur ance- r el at ed cost s r ange f r om 0. 56% t o 2% of  over al l  heal t h 

car e cost s. 218  The non- par t i san Congr essi onal  Budget  Of f i ce 

r ecent l y f ound t hat  " even l ar ge savi ngs i n pr emi ums can have 

onl y a smal l  di r ect  i mpact  on heal t h car e spendi ng——pr i vat e or  

                                                 
218 See,  e. g. ,  Davi d B.  Si mpson,  Compul sor y Ar bi t r at i on:  An 

I nst r ument  of  Medi cal  Mal pr act i ce Ref or m and a St ep Towar ds 
Reduced Heal t h Car e Cost s?,  17 Set on Hal l  Legi s.  J.  457,  459- 60 
( 1993)  ( f i ndi ng t hat  i n 1991 not  even one per cent  of  t he t ot al  
cost s associ at ed wi t h heal t h car e coul d be at t r i but ed t o medi cal  
mal pr act i ce pr emi ums) ;  Denni s J.  Rasor ,  Mandat or y Medi cal  
Mal pr act i ce Scr eeni ng Panel s:  A Need t o Reeval uat e,  9 Ohi o St .  
J.  on Di sp.  Resol .  115,  119 ( 1993)  ( concl udi ng t hat  " [ t ] he cost  
of  medi cal  mal pr act i ce i nsur ance can not  be gr eat l y r esponsi bl e 
f or  t he i ncr ease i n t he cost  of  medi cal  car e. " ) ;  Davi d Mor r i son,  
I n Sear ch of  Savi ngs:  Caps on Jur y Ver di ct s Ar e Not  a Sol ut i on 
t o Heal t h Car e Cr i s i s,  7 Loy.  Consumer  L.  Rep.  141,  149 ( 1995)  
( showi ng t hat  I ndi ana' s cap on damages has not  r esul t ed i n a 
savi ngs f or  heal t h car e consumer s) ;  Jacquel i ne Ross,  Not e,  Wi l l  
St at es Pr ot ect  Us,  Equal l y,  Fr om Damage Caps i n Medi cal  
Mal pr act i ce Li t i gat i on?,  30 I nd.  L.  Rev.  575,  588 ( 1997)  
( medi cal  mal pr act i ce i nsur ance r at es ar e a t i ny per cent age of  
over al l  heal t h car e cost s) ;  W.  John Thomas,  The Medi cal  
Mal pr act i ce " Cr i s i s" :  A Cr i t i cal  Exami nat i on of  a Publ i c Debat e,  
65 Temp.  L.  Rev.  459,  506 n. 329 ( 1992)  ( mal pr act i ce i nsur ance 
pr emi ums ar e l ess t han one per cent  of  heal t h car e cost s) ;  Thomas 
Hor enkamp,  Comment ,  The New Fl or i da Medi cal  Mal pr act i ce 
Legi s l at i on and I t s Li kel y Const i t ut i onal  Chal l enges,  58 U.  
Mi ami  L.  Rev.  1285,  1326 ( 2004)  ( medi cal  mal pr act i ce i nsur ance 
pr emi ums amount ed t o one per cent  of  t ot al  heal t h car e 
expendi t ur es i n 1988,  0. 56% i n 2000,  and appr oxi mat el y one 
per cent  i n 2004) ;  Paul  C.  Wei l er ,  Ref or mi ng Medi cal  Mal pr act i ce 
i n a Radi cal l y Moder at e——and Et hi cal ——Fashi on,  54 DePaul  L.  Rev.  
205,  208 ( 2005)  ( mal pr act i ce i nsur ance and l i t i gat i on cost s ar e 
appr oxi mat el y one per cent  of  t ot al  heal t h car e cost s) ;  Geof f  
Boehm,  Debunki ng Medi cal  Mal pr act i ce Myt hs:  Unr avel i ng t he Fal se 
Pr emi ses Behi nd " Tor t  Ref or m" ,  5 Yal e J.  Heal t h Pol ' y & Et hi cs 
357,  362 ( 2005)  ( suggest i ng t he cost  of  medi cal  mal pr act i ce 
i nsur ance i s about  t wo per cent  of  t ot al  heal t h car e cost s) .  



No.  2003AP988   

 

89 
 

gover nment al ——because mal pr act i ce cost s account  f or  l ess t han 2 

per cent  of  t hat  spendi ng. " 219 

¶164 The f i gur es ar e s i mi l ar  i n Wi sconsi n.   Of  ever y $100 

spent  on heal t h car e i n Wi sconsi n bet ween 1987 and 2002,  l ess 

t han one dol l ar  can be t r aced t o medi cal  mal pr act i ce r el at ed 

cost s. 220     

¶165 Ther ef or e,  even i f  t he $350, 000 cap on noneconomi c 

damages woul d r educe medi cal  mal pr act i ce i nsur ance pr emi ums,  

t hi s r educt i on woul d have no ef f ect  on a consumer ' s heal t h car e 

cost s.   Accor di ngl y,  t her e i s no obj ect i vel y r easonabl e basi s t o 

concl ude t hat  t he $350, 000 cap j ust i f i es pl aci ng such a har sh 

bur den on t he most  sever el y i nj ur ed medi cal  mal pr act i ce v i ct i ms,  

many of  whom ar e chi l dr en.  

¶166 We agr ee wi t h t hose cour t s t hat  have det er mi ned t hat  

t he cor r el at i on bet ween caps on noneconomi c damages and t he 

                                                 
219 Congr essi onal  Budget  Of f i ce,  Li mi t i ng Tor t  Li abi l i t y  f or  

Medi cal  Mal pr act i ce ( Jan.  8,  2004)  ( avai l abl e i n Mat t hew 
Fer don' s Suppl ement al  Appendi x) .  

220 Medi cal  mal pr act i ce i nsur ance cost s have st eadi l y 
decr eased as a per cent age of  heal t h car e expendi t ur es i n 
Wi sconsi n f r om j ust  over  1. 01% of  heal t h car e expendi t ur es i n 
1987 t o . 402% i n 2002.   The decr ease i s i n bot h year s wi t h and 
wi t hout  a cap on noneconomi c damage awar ds.   See Ami cus Br i ef  of  
Wi sconsi n Academy of  Tr i al  Lawyer s,  Appendi x C- 1,  cal cul at i ons 
der i ved f r om Of f i ce of  t he Commi ssi oner  of  I nsur ance,  Wi sconsi n 
I nsur ance Repor t  year s 1987- 2002,  and U. S.  Census Bur eau,  
St at i st i cal  Abst r act  of  t he Uni t ed St at es:  2003 at  104,  107.    
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r educt i on of  medi cal  mal pr act i ce pr emi ums or  over al l  heal t h car e 

cost s i s at  best  i ndi r ect ,  weak,  and r emot e. 221   

5.  

¶167 To ensur e qual i t y heal t h car e i n Wi sconsi n,  t he st at e 

has t o at t r act  and r et ai n heal t h car e pr ovi der s.   The 

avai l abi l i t y  of  heal t h car e pr ovi der s i s dependent  on t he 

avai l abi l i t y  of  r easonabl y pr i ced medi cal  mal pr act i ce i nsur ance,  

accor di ng t o t he 1975 l egi s l at i ve f i ndi ngs. 222  The l egi s l at ur e 

                                                 
221 See,  e. g. ,  Mar t i n,  192 Wi s.  2d at  204- 05;  Moor e,  592 So.  

2d at  168 ( " We concl ude t hat  t he cor r el at i on bet ween t he damages 
cap i mposed by § 6- 5- 544( b)  and t he r educt i on of  heal t h car e 
cost s t o t he c i t i zens of  Al abama i s,  at  best ,  i ndi r ect  and 
r emot e. " ) ;  Car son,  424 A. 2d at  836 ( " We f i nd t hat  t he necessar y 
r el at i onshi p bet ween t he l egi s l at i ve goal  of  r at e r educt i on and 
t he means chosen t o at t ai n t hat  goal  i s  weak .  .  .  . " ) .   See 
al so Judd,  103 P. 3d at  147 ( Dur ham,  C. J. ,  di ssent i ng)  
( " Di scussi ng hi s l andmar k Har var d st udy on medi cal  mal pr act i ce,  
Paul  Wei l er  not es t he cr i t i cal  l i mi t at i ons of  avai l abl e evi dence 
i n det er mi ni ng t he r el at i onshi p bet ween medi cal  mal pr act i ce 
l i t i gat i on and i nsur ance pr emi ums and t he i nher ent  unf ai r ness 
and hi gh soci al  cost  of  damage caps as a r esponse i n t he absence 
of  any showi ng of  t hei r  ef f ect i veness. " ) .  

222 I n Wi sconsi n,  t he Wi sconsi n Heal t h Car e Li abi l i t y  
I nsur ance Pl an act s " as t he i nsur er  of  l ast  r esor t  f or  doct or s,  
hospi t al s,  and ot her  heal t h pr of essi onal s who ar e unabl e t o f i nd 
cover age i n t he pr i vat e mar ket . "   See Of f i ce of  t he Commi ssi oner  
of  I nsur ance,  Speci al  Repor t ,  Wi sconsi n Heal t h Car e Li abi l i t y  
I nsur ance Pl an ( WHCLI P) :  Pr el i mi nar y Repor t  on Medi cal  
Mal pr act i ce i n Wi sconsi n,  Repor t  Number  I P13- 92,  at  1 ( 1992) .  



No.  2003AP988   

 

91 
 

decl ar ed t hat  " [ t ] he cost  and t he di f f i cul t y i n obt ai ni ng 

i nsur ance f or  heal t h car e pr ovi der s di scour ages and has 

di scour aged young physi c i ans f r om ent er i ng i nt o t he pr act i ce of  

medi ci ne i n t hi s st at e .  .  .  . " 223   

¶168 St udi es i ndi cat e t hat  caps on noneconomi c damages do 

not  af f ect  doct or s '  mi gr at i on.   The non- par t i san U. S.  Gener al  

Account i ng Of f i ce concl uded t hat  doct or s do not  appear  t o l eave 

or  ent er  st at es t o pr act i ce based on caps on noneconomi c damages 

i n medi cal  mal pr act i ce act i ons. 224  The Gener al  Account i ng Of f i ce 

f ound t hat  despi t e ext ensi ve medi a cover age of  physi c i an 

depar t ur es f r om st at es,  t he number s of  physi c i an depar t ur es 

r epor t ed wer e somet i mes i naccur at e and wer e act ual l y r el at i vel y  

                                                                                                                                                             
A r epor t  f ocusi ng excl usi vel y on Pennsyl vani a ment i ons t he 

exi t  of  a medi cal  mal pr act i ce i nsur er  f r om t he medi cal  
mal pr act i ce i nsur ance mar ket .   Randal l  R.  Bovbj er g & Anna 
Bar t ow,  Under st andi ng Pennsyl vani a' s Medi cal  Mal pr act i ce Cr i s i s 
( 2003) ,  avai l abl e at  ht t p: / / medl i abi l i t ypa. or g/ r esear ch/ .   The 
r epor t  does not  ment i on t he nat i onal  mar ket  shar e of  t he 
i nsur ance company t hat  i s wi t hdr awi ng f r om t he mar ket ,  but  t hat  
i nsur ance gr oup account ed f or  onl y 3. 3% of  t he Pennsyl vani a 
mar ket .   I d.  at  8.   The r epor t  dr aws no speci f i c  concl usi ons 
out si de of  Pennsyl vani a,  not i ng t hat  " Pennsyl vani a has been 
especi al l y har d hi t . "   I d.  at  45.   The r epor t  concl udes,  " No 
cl ear  evi dence yet  exi st s as t o t he ef f ect s of  t he mal pr act i ce 
cr i s i s on Pennsyl vani a' s heal t h car e syst em. "   I d.  

223 Maur i n,  274 Wi s.  2d at  Appendi x ( l egi s l at i ve f i ndi ngs) .  

224 U. S.  Gener al  Account i ng Of f i ce,  Medi cal  Mal pr act i ce:  
I mpl i cat i ons of  Ri s i ng Pr emi ums on Access t o Heal t h Car e,  GAO-
03- 836 ( Aug.  2003)  avai l abl e at  ht t p: / / www. gao. gov ( f i ndi ng t hat  
based on avai l abl e dat a,  t her e i s no i ndi cat i on t hat  i ncr eased 
pr emi um cost s had a wi despr ead i mpact  on heal t h car e access;  t he 
Amer i can Medi cal  Associ at i on di sput ed t hese f i ndi ngs) .  
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l ow. 225  The Gener al  Account i ng Of f i ce f ur t her  r epor t ed t hat  t he 

pr obl ems i t  was abl e t o conf i r m about  shor t ages of  doct or s wer e 

l i mi t ed t o scat t er ed i nst ances,  of t en i n r ur al  l ocat i ons.   The 

Of f i ce f ound t hat  i n most  cases,  pr ovi der s i dent i f i ed l ong-

st andi ng f act or s i n addi t i on t o mal pr act i ce pr essur es t hat  

af f ect ed t he avai l abi l i t y  of  ser vi ces. 226  

¶169 The concl usi ons r eached by t he Gener al  Account i ng 

Of f i ce ar e suppor t ed by ot her  r epor t s and st udi es. 227 

                                                 
225 U. S.  Gener al  Account i ng Of f i ce 03- 836,  Medi cal  

Mal pr act i ce:  I mpl i cat i ons of  Ri s i ng Pr emi ums on Access t o Heal t h 
Car e 17 ( Aug.  29,  2003) ,  avai l abl e at  ht t p: / / www. gao. gov.  

226 I d.  at  13.  

227 See,  e. g. ,  Boehm,  supr a not e 218,  at  360- 61 & n. 17 
( c i t i ng sever al  st udi es t hat  concl uded medi cal  mal pr act i ce 
i nsur ance r at es ar e not  t he cause of  doct or s l eavi ng a st at e) .  

I sol at ed heal t h car e pr ovi der  speci al t i es i n a f ew st at es 
have vi gor ousl y asser t ed t hat  mal pr act i ce pr emi ums ar e dr i v i ng 
t hem out  of  st at e or  pr act i ce.   See Laur en El i zabet h Ral l o,  
Comment ,  The Medi cal  Mal pr act i ce Cr i s i s——Who Wi l l  Del i ver  t he 
Babi es of  Today,  t he Leader s of  Tomor r ow?,  20 J.  Cont emp.  Heal t h 
L.  & Pol ' y 509,  510- 511 ( 2004)  ( di scussi ng t he pr ot est s by 
sur geons and obst et r i c i ans i n sever al  " pr obl em"  st at es,  of  whi ch 
Wi sconsi n i s not  one) .  
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Not  al l  st udi es have r eached t he same concl us i on as t he 

Gener al  Account i ng Of f i ce st udy.   One r ecent  st udy suggest ed 
t hat  caps have r esul t ed i n an i ncr eased suppl y of  cer t ai n t ypes 
of  doct or s i n r ur al  ar eas.   Wi l l i am E.  Enci nosa & Fr ed J.  
Hel l i nger ,  Have St at e Caps On Mal pr act i ce Awar ds I ncr eased The 
Suppl y of  Physi c i ans? ( May 31,  2005) ,  avai l abl e at  
ht t p: / / www. heal t haf f ai r s. or g.   The ar t i c l e,  publ i shed by t he 
onl i ne j our nal  Heal t h Af f ai r s,  al so not ed t hat  st at e caps on 
damages i n medi cal  mal pr act i ce act i ons i nst i t ut ed i n 1985 had 
mor e of  an ef f ect  t han caps i nst i t ut ed i n 1975.   I d.   The 
ar t i c l e cannot  expl ai n t he anomal y.   The ar t i c l e al so does not  
ment i on or  addr ess t he f act  t hat  Wi sconsi n had no cap on medi cal  
mal pr act i ce damages f r om 1991 t o 1995.   Fur t her ,  t he ar t i c l e 
not ed t hat  i f  t he st at e' s cap amount  wer e set  at  a l evel  over  
$250, 000,  t her e was no ef f ect  on t he suppl y of  doct or s;  i f  t he 
cap amount  wer e $250, 000 t her e was onl y a 2% i ncr ease i n t he 
suppl y of  doct or s f or  some speci al t i es i n r ur al  ar eas.   I d.   The 
st udy makes no f i ndi ngs as t o heal t h car e pr ovi der s as def i ned 
by Wi s.  St at .  § 655. 002,  onl y t he much nar r ower  cat egor y of  
l i censed physi c i ans.  

An unpubl i shed st udy f r om 2003 par adoxi cal l y r eaches t he 
concl usi on t hat  a $500, 000 cap on noneconomi c damages i ncr eases 
t he number  of  physi c i ans i n a st at e,  but  a $250, 000 cap ( or  
l ower )  does not .   That  i s t o say,  accor di ng t o t he st udy,  t her e 
i s no st at i st i cal  s i gni f i cance t o a $250, 000 cap as i t  per t ai ns 
t o t he number  of  physi c i ans i n a st at e.   See Jonat hon Kl i ck & 
Thomas St r at mann,  Does Medi cal  Mal pr act i ce Ref or m Hel p St at es 
Ret ai n Physi c i ans and Does I t  Mat t er ? 9 ( Oct .  2,  2003)  
( unpubl i shed manuscr i pt ,  avai l abl e at  
ht t p: / / paper s. ssr n. com/ sol 3/ paper s. cf m?abst r act _i d=453481) .   The 
st udy al so not es t hat  caps on t ot al  medi cal  mal pr act i ce damages 
do not  at t r act  physi c i ans,  and i n f act  may dr i ve t hem away.   I d.   
The same wi t h pat i ent s '  compensat i ons f unds:  I f  a st at e has a 
f und,  i t  may dr i ve physi c i ans out  of  t he st at e.   I d.  at  9- 10.   
The st udy of f er s no f i r m concl usi on as t o t he r eason behi nd t he 
i nconsi st ent  r esul t s.  
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¶170 The Wi sconsi n Of f i ce of  t he Commi ssi oner  of  

I nsur ance' s bi enni al  r epor t s on t he i mpact  of  1995 Wi s.  Act  10 

exami ne t he Act ' s i mpact  on t he number  of  heal t h car e pr ovi der s 

i n Wi sconsi n.   The Commi ssi oner ' s 2003 r epor t  shows a s l i ght  

decr ease i n t he number  of  pr ovi der s.   The Commi ssi oner ' s 2005,  

2001,  and 1999 r epor t s show a sl i ght  i ncr ease i n t he number  of  

heal t h car e pr ovi der s. 228  The Commi ssi oner ' s r epor t s do not  

at t r i but e ei t her  t he i ncr eases or  decr eases i n t he number  of  

                                                                                                                                                             
Yet  anot her  st udy i ndi cat es t hat  bet ween 1970 and 2000 i n 

st at es wi t h caps on noneconomi c damages,  t he per cent  i ncr ease i n 
t he number  of  physi c i ans per  capi t a was 95. 7%.   For  st at es wi t h 
no cap,  or  a cap t hat  was over t ur ned,  t he i ncr ease i n physi c i ans 
was onl y 79. 1%.   Fr ed J.  Hel l i nger  & Wi l l i am E.  Enci nosa,  U. S.  
Dept .  of  Heal t h & Human Ser vi ces,  The I mpact  of  St at e Law 
Li mi t i ng Mal pr act i ce Awar ds on t he Geogr aphi c Di st r i but i on of  
Physi c i ans ( Jul y 3,  2003) .   No st at e l i s t ed i n t hi s st udy,  wi t h 
or  wi t hout  a cap,  showed a decr ease i n t he number  of  physi c i ans.   
I n f act ,  Wi sconsi n saw,  accor di ng t o t hi s st udy,  an i ncr ease i n 
physi c i ans of  104. 5%.   However ,  t he st udy f ai l s t o t ake i nt o 
account  t hat  f or  t he 30- year  per i od exami ned,  Wi sconsi n di d not  
have a cap f or  appr oxi mat el y hal f  t hat  t i me.   Wi sconsi n' s 
i ncr ease i n physi c i ans i s consi st ent  wi t h 11 ot her  st at es wi t h 
no caps on noneconomi c damages,  and Wi sconsi n had a smal l er  
i ncr ease t han seven st at es wi t hout  noneconomi c damage caps 
( Al abama,  Mai ne,  New Jer sey,  Nor t h Car ol i na,  Rhode I s l and,  Sout h 
Car ol i na and Tennessee) .  

228 Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  
Repor t  on t he I mpact  of  1995 Wi sconsi n Act  10 ( May 12,  2005) ;  
Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  Repor t  on t he 
I mpact  of  1995 Wi sconsi n Act  10 ( May 12,  2003) ;  Wi sconsi n Of f i ce 
of  t he Commi ssi oner  of  I nsur ance,  Repor t  on t he I mpact  of  1995 
Wi sconsi n Act  10 ( Jul y 25,  2001) ;  Wi sconsi n Of f i ce of  t he 
Commi ssi oner  of  I nsur ance,  Repor t  on t he I mpact  of  1995 
Wi sconsi n Act  10 ( May 6,  1999) ;  Wi sconsi n Of f i ce of  t he 
Commi ssi oner  of  I nsur ance,  Repor t  on t he I mpact  of  1995 
Wi sconsi n Act  10 ( May 20,  1997) .  
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heal t h car e pr ovi der s t o 1995 Wi s.  Act  10,  much l ess t o t he 

$350, 000 noneconomi c damages cap. 229 

¶171 Based on t he avai l abl e evi dence,  we cannot  concl ude 

t hat  a $350, 000 cap on noneconomi c damages i s r at i onal l y r el at ed 

t o t he obj ect i ve of  ensur i ng qual i t y heal t h car e by cr eat i ng an 

envi r onment  t hat  heal t h car e pr ovi der s ar e l i kel y t o move i nt o,  

or  l ess l i kel y t o move out  of ,  i n Wi sconsi n.   The avai l abl e 

evi dence i ndi cat es t hat  heal t h car e pr ovi der s do not  deci de t o 

pr act i ce i n a par t i cul ar  st at e based on t he st at e' s cap on 

noneconomi c damages.  

¶172 Cl osel y r el at ed t o concer ns about  access i s t he 

pr act i ce of  " def ensi ve medi ci ne. " 230  Among t he l egi s l at ur e' s 

f i ndi ngs wer e t hat  as a r esul t  of  medi cal  mal pr act i ce act i ons,  

" heal t h car e pr ovi der s ar e of t en r equi r ed,  f or  t hei r  own 

pr ot ect i on,  t o empl oy ext ensi ve di agnost i c pr ocedur es f or  t hei r  

pat i ent s,  t her eby i ncr easi ng t he cost  of  pat i ent  car e. " 231  
                                                 

229 The r ecent  st udy by Duke Uni ver si t y Law Pr of essor  Nei l  
Vi dmar ,  commi ssi oned by t he I l l i noi s St at e Bar  Associ at i on,  
r epor t ed t hat  despi t e c l ai ms by t he Amer i can Medi cal  Associ at i on 
t hat  doct or s wer e l eavi ng t he st at e as a r esul t  of  medi cal  
mal pr act i ce act i ons and a r i se i n pr emi ums,  t he f act s di d not  
suppor t  t he AMA' s asser t i on.   Nei l  Vi dmar ,  Medi cal  Mal pr act i ce 
and t he Tor t  Syst em i n I l l i noi s:  A Repor t  t o t he I l l i noi s St at e 
Bar  Associ at i on,  73- 82 ( May 2005)  ( pr ovi ded t o t he I l l i noi s 
Gener al  Assembl y on May 10,  2005) .  

230 Def ensi ve medi ci ne has been def i ned as occur r i ng " when 
doct or s or der  t est s,  pr ocedur es,  or  v i s i t s,  or  avoi d hi gh- r i sk 
pat i ent s or  pr ocedur es,  pr i mar i l y .  .  .  t o r educe t hei r  exposur e 
t o mal pr act i ce l i abi l i t y . "   Of f i ce of  Technol ogy Assessment ,  
U. S.  Congr ess,  Def ensi ve Medi ci ne and Medi cal  Mal pr act i ce 3 
( 1994) ,  avai l abl e at  ht t p: / / www. wws. pr i ncet on. edu/ ~ot a.  

231 § 1( 1) ( f ) ,  ch.  37,  Laws of  1975.  
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Def ensi ve medi ci ne,  t he ar gument  goes,  dr i ves up t he cost  of  

heal t h car e because heal t h car e pr ovi der s wi l l  or der  expensi ve 

and unnecessar y t est s t o ensur e t hat  i f  t hey have t o def end 

t hemsel ves agai nst  a c l ai m,  t hey can say t hey di d ever yt hi ng 

possi bl e f or  t he heal t h of  t he pat i ent .  

¶173 Ther e i s anecdot al  suppor t  f or  t he asser t i on t hat  

doct or s pr act i ce def ensi ve medi ci ne, 232 al t hough an " accur at e 

measur ement  of  t he ext ent  of  t hi s phenomenon i s v i r t ual l y 

i mpossi bl e. " 233  The Wi sconsi n Legi s l at i ve Counci l  St udy 

Commi t t ee bi l l  f i l e cont ai ns a number  of  l et t er s f r om doct or s 

who asser t  t hey have pr act i ced def ensi ve medi c i ne.   Si mi l ar l y,  

t he Gener al  Account i ng Of f i ce r ecent l y f ound anecdot al  evi dence 

of  t he pr act i ce of  def ensi ve medi ci ne by heal t h car e 

pr ovi der s. 234 

                                                 
232 Amer i can Medi cal  Associ at i on,  Medi cal  Li abi l i t y  Ref or m – 

NOW!  8 ( Dec.  3,  2004) ,  avai l abl e at  ht t p: / / www. ama-
assn. or g/ go/ ml r now ( i ndi cat i ng t hat  76% of  doct or s " bel i eve t hat  
concer n about  medi cal  l i abi l i t y  l i t i gat i on has negat i vel y 
af f ect ed t hei r  abi l i t y  t o pr ovi de qual i t y  car e i n r ecent  
year s. " ) .  

233 Of f i ce of  Technol ogy Assessment ,  U. S.  Congr ess,  
Def ensi ve Medi ci ne and Medi cal  Mal pr act i ce 3- 4 ( 1994) ,  avai l abl e 
at  ht t p: / / www. wws. pr i ncet on. edu/ ~ot a.  But  see Amer i can Medi cal  
Associ at i on,  Medi cal  Li abi l i t y  Ref or m – NOW!  8 ( Dec.  3,  2004) ,  
avai l abl e at  ht t p: / / www. ama- assn. or g/ go/ ml r now ( " The cost s of  
def ensi ve medi ci ne ar e est i mat ed t o be bet ween $70- $126 bi l l i on 
per  year . " ) .  

234 U. S.  Gener al  Account i ng Of f i ce GAO- 03- 836,  Medi cal  
Mal pr act i ce:  I mpl i cat i ons of  Ri s i ng Pr emi ums on Access t o Heal t h 
Car e 6 ( Aug.  2003) ,  avai l abl e at  ht t p: / / www. gao. gov.  
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¶174 Thr ee i ndependent ,  non- par t i san gover nment al  agenci es 

have f ound t hat  def ensi ve medi ci ne cannot  be measur ed accur at el y  

and does not  cont r i but e s i gni f i cant l y t o t he cost  of  heal t h 

car e. 235  The Gener al  Account i ng Of f i ce st udy f ound t hat  " t he 

over al l  pr eval ence and cost s of  [ def ensi ve medi ci ne]  have not  

been r el i abl y measur ed. " 236  Fi ndi ngs about  def ensi ve medi ci ne 

must  be based on sur veys of  heal t h car e pr ovi der s,  and t hose 

                                                                                                                                                             
One st udy l i mi t ed t o el der l y Medi car e pat i ent s wi t h hear t  

di sease at t empt s t o quant i f y  t he ext ent  t o whi ch doct or s 
pr act i ce def ensi ve medi ci ne wi t hout  at t r i but i ng i t s concl usi ons 
t o caps on noneconomi c damages al one,  but  r at her  t o a 
combi nat i on of  ei ght  di f f er ent  r ef or m measur es.   Dani el  Kessl er  
& Mar k McCl el l an,  Do Doct or s Pr act i ce Def ensi ve Medi ci ne?,  111 
Quar t er l y J.  of  Econ.  353 ( 1996) .   The st udy' s concl usi on i s 
t hat  " t r eat ment  of  el der l y pat i ent s wi t h hear t  di sease does 
i nvol ve ' def ensi ve'  medi cal  pr act i ces .  .  .  . "   I d.  at  388.   The 
aut hor s of  t he st udy " use[ d]  l ongi t udi nal  dat a on al l  el der l y 
Medi car e r eci pi ent s hospi t al i zed f or  t r eat ment  of  a new hear t  
at t ack ( acut e myocar di al  i nf ar ct i on,  or  AMI )  or  of  new i schemi c 
hear t  di sease ( I HD)  i n 1984,  1987,  and 1990 .  .  .  "  t o dr aw 
t hei r  l i mi t ed concl usi ons.   I d.  at  354.   The st udy al so def i ned 
" def ensi ve medi ci ne"  as " a soci al l y excessi ve l evel  of  car e, "  
whi ch,  i n t ur n,  was def i ned as " hi gh expendi t ur es per  year  of  
l i f e saved .  .  .  . "   I d.  at  355.   Medi ci ne was not  " def ensi ve"  
i f  i t  di d not  cost  as much t o keep t he pat i ent  al i ve.  

235 Of f i ce of  Technol ogy Assessment ,  U. S.  Congr ess,  
Def ensi ve Medi ci ne and Medi cal  Mal pr act i ce 4 ( 1994) ,  avai l abl e 
at  ht t p: / / www. wws. pr i ncet on. edu/ ~ot a;  U. S.  Gener al  Account i ng 
Of f i ce GAO- 03- 836,  Medi cal  Mal pr act i ce:  I mpl i cat i ons of  Ri s i ng 
Pr emi ums on Access t o Heal t h Car e 5- 6 ( Aug.  2003) ,  avai l abl e at  
ht t p: / / www. gao. gov;  Congr essi onal  Budget  Of f i ce,  Li mi t i ng Tor t  
Li abi l i t y  f or  Medi cal  Mal pr act i ce ( Jan.  8,  2004)  ( avai l abl e i n 
Mat t hew Fer don' s Suppl ement al  Appendi x) .  

236 U. S.  Gener al  Account i ng Of f i ce GAO- 03- 836,  Medi cal  
Mal pr act i ce:  I mpl i cat i ons of  Ri s i ng Pr emi ums on Access t o Heal t h 
Car e,  at  6 ( Aug.  2003) ,  avai l abl e at  ht t p: / / www. gao. gov.  
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sur veys t ypi cal l y ask [ heal t h car e pr ovi der s]  i f  or  
how t hey have pr act i ced def ensi ve medi ci ne but  not  t he 
ext ent  of  such pr act i ces.   I n addi t i on,  ver y f ew 
physi c i ans t end t o r espond t o t hese sur veys,  r ai s i ng 
doubt  about  how accur at el y t hei r  r esponses r ef l ect  t he 
pr act i ces of  al l  [ heal t h car e pr ovi der s] .   [ The 
r esul t s]  cannot  be gener al i zed mor e br oadl y [ beyond 
anecdot al  evi dence] . 237 

Ot her  st udi es have concl uded t hat  def ensi ve medi ci ne does not  

s i gni f i cant l y af f ect  t he cost  of  medi ci ne238 and " t hat  ' some so-

cal l ed def ensi ve medi ci ne may be mot i vat ed l ess by l i abi l i t y  

concer ns t han by t he i ncome i t  gener at es f or  physi c i ans or  by 

t he posi t i ve ( al bei t  smal l )  benef i t s t o pat i ent s .  .  .  .  [ The 

                                                 
237 I d.  at  6,  28.  

238 Of f i ce of  Technol ogy Assessment ,  U. S.  Congr ess,  
Def ensi ve Medi ci ne and Medi cal  Mal pr act i ce 18 ( 1994) ,  avai l abl e 
at  ht t p: / / www. wws. pr i ncet on. edu/ ~ot a.  

I t  i s  i mpossi bl e t o accur at el y measur e t he over al l  
l evel  and nat i onal  cost  of  def ensi ve medi ci ne.  

.  .  .  .  

Over al l ,  a smal l  per cent age of  di agnost i c pr ocedur es——
cer t ai nl y l ess t han 8 per cent ——i s l i kel y t o be caused 
pr i mar i l y by consci ous concer n about  mal pr act i ce 
l i abi l i t y .   Thi s est i mat e i s based on physi c i ans'  
r esponses t o hypot het i cal  c l i ni cal  scenar i os t hat  wer e 
desi gned t o be mal pr act i ce- sensi t i ve;  hence,  i t  
over est i mat es t he r at e at  whi ch def ensi ve medi ci ne i s  
consci ousl y pr act i ced i n di agnost i c s i t uat i ons.

I d.  at  1.  
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Congr essi onal  Budget  Of f i ce]  bel i eves t hat  savi ngs f r om r educi ng 

def ensi ve medi ci ne woul d be ver y smal l . ' " 239

¶175 The evi dence does not  suggest  t hat  a $350, 000 cap on 

noneconomi c damages i s r at i onal l y r el at ed t o t he obj ect i ve of  

ensur i ng qual i t y heal t h car e by pr event i ng doct or s f r om 

pr act i c i ng def ensi ve medi ci ne.   We agr ee wi t h t he non- par t i san 

Congr essi onal  Budget  Of f i ce' s f i ndi ng t hat  evi dence of  t he 

ef f ect s of  def ensi ve medi ci ne was " weak or  i nconcl usi ve. " 240 

¶176 The Nor t h Dakot a Supr eme Cour t ,  r eachi ng t he same 

r esul t  we r each i n t hi s case i n i nval i dat i ng Nor t h Dakot a' s cap 

on medi cal  mal pr act i ce economi c and noneconomi c damages,  

summar i zed i t s hol di ng wel l ,  as f ol l ows:  

At  t he begi nni ng of  t hi s  opi ni on we quot ed t he 
pr eambl e of  t he st at ut e,  cont ai ni ng i t s l egi s l at i ve 
pur poses.   These i ncl ude assur ance of  avai l abi l i t y  of  
compet ent  medi cal  and hospi t al  ser vi ces at  r easonabl e 
cost ,  el i mi nat i on of  t he expense i nvol ved i n 
nonmer i t or i ous mal pr act i ce c l ai ms,  pr ovi s i on of  
adequat e compensat i on t o pat i ent s wi t h mer i t or i ous 
c l ai ms,  and t he encour agement  of  physi c i ans t o ent er  

                                                 
239 Boehm,  supr a not e 218,  at  363 ( c i t i ng U. S.  Cong.  Budget  

Of f i ce,  Li mi t i ng Tor t  Li abi l i t y  f or  Medi cal  Mal pr act i ce 6 
( 2004) ) .   See al so Mi chel l e M.  Mel l o & Tr oyen A.  Br ennan,  
Det er r ence of  Medi cal  Er r or s:  Theor y and Evi dence f or  
Mal pr act i ce Ref or m,  80 Tex.  L.  Rev.  1595,  1607 ( 2002)  
( di scussi ng pot ent i al  det er r ent  ef f ect s of  medi cal  mal pr act i ce 
l i abi l i t y  and i ndi cat i ng t hat  " [ i ] t  i s  l i kel y  t hat  def ensi ve 
medi ci ne,  t o t he ext ent  t hat  i t  ever  t ook pl ace,  has di mi ni shed 
over  t i me i n r esponse t o t he gr owi ng pr esence of  managed 
car e. " ) .  

240 Congr essi onal  Budget  Of f i ce,  Li mi t i ng Tor t  Li abi l i t y  f or  
Medi cal  Mal pr act i ce ( Jan.  8,  2004)  ( avai l abl e i n Mat t hew 
Fer don' s Suppl ement al  Appendi x) .  
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i nt o pr act i ce i n Nor t h Dakot a and r emai n i n such 
pr act i ce so l ong as t hey ar e qual i f i ed t o do so.  

Does t he l i mi t at i on of  r ecover y of  ser i ousl y damaged 
or  i nj ur ed vi ct i ms of  medi cal  negl i gence pr omot e t hese 
ai ms?  We hol d t hat  i t  does not  and t hat  i t  v i ol at es 
t he Equal  Pr ot ect i on Cl ause of  t he St at e Const i t ut i on.   
Cer t ai nl y t he l i mi t at i on of  r ecover y does not  pr ovi de 
adequat e compensat i on t o pat i ent s wi t h mer i t or i ous 
c l ai ms;  on t he cont r ar y,  i t  does j ust  t he opposi t e f or  
t he most  ser i ous l y i nj ur ed cl ai mant s.   I t  does not hi ng 
t owar d t he el i mi nat i on of  nonmer i t or i ous c l ai ms.   
Rest r i ct i ons on r ecover y may encour age physi c i ans t o 
ent er  i nt o pr act i ce and r emai n i n pr act i ce,  but  do so 
onl y at  t he expense of  c l ai mant s wi t h mer i t or i ous 
c l ai ms. 241 

V.  OTHER STATUTES 

¶177 The Fund ( and t he ami ci  who suppor t  t he Fund' s 

posi t i on)  ar gue t hat  st r i k i ng down t he $350, 000 cap on 

noneconomi c damages f or  common- l aw medi cal  mal pr act i ce act i ons 

wi l l  mean t he end t o caps i n a var i et y of  ot her  cont ext s. 242  

Thi s " t he sky i s  f al l i ng"  ar gument  i s unper suasi ve.   We r est  our  

deci s i on on equal  pr ot ect i on gr ounds.   Thus,  t he deci s i on i s 

l i mi t ed t o t he s t at ut es ( Wi s.  St at .  §§ 655. 017 and 893. 55( 4) ( d) )  

at  i ssue i n t he i nst ant  case and t he f act s and r at i onal es 

mot i vat i ng and suppor t i ng t he enact ment  of  t he st at ut es.  

                                                 
241 Ar neson,  270 N. W. 2d at  135- 36.  

242 Numer ous non- par t y br i ef s wer e r ecei ved i n conj unct i on 
wi t h t hi s case.   Non- par t y br i ef s wer e f i l ed by t he Wi sconsi n 
Academy of  Tr i al  Lawyer s;  Wi sconsi n Coal i t i on f or  Ci v i l  Just i ce 
and Wi sconsi n Manuf act ur er s and Commer ce;  Wi sconsi n Hospi t al  
Associ at i on,  I nc.  and t he Amer i can Hospi t al  Associ at i on;  
Wi sconsi n I nsur ance Al l i ance,  Physi c i ans I nsur ance Company of  
Wi sconsi n and Pr oper t y Casual t y I nsur er s Associ at i on of  Amer i ca;  
and Wi sconsi n Medi cal  Soci et y and t he Amer i can Medi cal  
Associ at i on.  
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¶178 To det er mi ne t he const i t ut i onal i t y of  a st at ut e,  t he 

c l assi f i cat i on i n t he st at ut e must  be anal yzed al ong wi t h t he 

obj ect i ves of  t he st at ut e.   The anal ysi s of  each st at ut e under  

equal  pr ot ect i on wi l l  be di f f er ent  i f  c i r cumst ances so war r ant ,  

because t he f act s and r at i onal es mot i vat i ng and suppor t i ng t he 

enact ment  of  t he st at ut es wi l l  most  l i kel y be di f f er ent .   Past  

Wi sconsi n chal l enges t o var i ous st at ut es t hat  i mpact  damages 

awar ds i l l ust r at e t hi s poi nt .     

¶179 Fi r st ,  our  deci s i on does not  i mpi nge on t he no- f aul t  

guar ant eed r ecover y wor ker s '  compensat i on syst em t hat  r epl aced 

causes of  act i on agai nst  empl oyer s.    

¶180 Second,  and per haps mor e cl osel y anal ogous t o t he cap 

on noneconomi c damage awar ds i n t he i nst ant  case,  i s Wi s.  St at .  

§ 81. 15,  whi ch caps t he r ecover y of  damages i n act i ons f or  

damages caused by hi ghway def ect s.   Thi s st at ut e has sur vi ved a 

const i t ut i onal  chal l enge. 243  Muni ci pal i t i es wer e i mmune f r om 

sui t  at  t he adopt i on of  t he Wi sconsi n const i t ut i on,  and concer n 

about  publ i c f i nances as a r esul t  of  numer ous act i ons agai nst  

muni ci pal i t i es f or  hi ghway def ect s has j ust i f i ed t he cap 

i nvol ved i n t hat  st at ut e.  

¶181 Thi r d,  ami ci  al so poi nt  us t o anot her  ar guabl y  

anal ogous st at ut e:  Wi sconsi n' s compar at i ve negl i gence pr ovi s i on,  

set  f or t h i n Wi s.  St at .  § 895. 045( 1) .   Thi s st at ut e does not  

pr ovi de a cap on damages,  but  i t  adj ust s t he amount  of  damages 

                                                 
243 See Sambs v.  Ci t y of  Br ookf i el d,  97 Wi s.  2d 356,  293 

N. W. 2d 504 ( 1980) .   
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owed by a par t i cul ar  def endant  based on t he compar at i ve 

negl i gence of  t he pl ai nt i f f .   Ami ci  do not  ar gue t hat  t hi s 

st at ut e v i ol at es equal  pr ot ect i on. 244       

¶182 The ami cus br i ef  of  t he Wi sconsi n Coal i t i on f or  Ci v i l  

Just i ce and Wi sconsi n Manuf act ur er s and Commer ce gi ves yet  

anot her  exampl e of  what  pr oponent s of  t he cap cal l  a st at ut or y 

" mani pul at i on"  of  a j ur y damage awar d,  t he so- cal l ed " seat  bel t  

def ense. " 245  Thi s st at ut e oper at es as a r ever se cap on damages.  

I f  a j ur y makes a f i ndi ng,  f or  exampl e,  t hat  30% of  t he damage 

caused t o a pl ai nt i f f  i s  due t o t he pl ai nt i f f ' s  f ai l ur e t o wear  

a seat  bel t ,  t he st at ut e cr eat es a cei l i ng on t he pl ai nt i f f ' s  

l i abi l i t y  f or  f ai l ur e t o wear  a seat  bel t  at  15%.   The ar gument  

seems t o go t o t he r i ght  t o t r i al  by j ur y.   No equal  pr ot ect i on 

chal l enges have been made t o t he seat  bel t  def ense st at ut e.    

¶183 We ar e t her ef or e unconvi nced t hat  our  hol di ng t oday i n 

any way under mi nes any of  t he st at ut es di scussed by t he Fund and 

ami ci . 246  

VI .  CONCLUSI ON 

¶184 The cour t  must  pr esume t hat  t he l egi s l at ur e' s j udgment  

was sound and l ook f or  suppor t  f or  t he l egi s l at i ve act .   But  t he 

cour t  cannot  accept  r at i onal es so br oad and specul at i ve t hat  

                                                 
244 See Guzman,  240 Wi s.  2d 559,  ¶54 ( Schudson,  J. ,  

di ssent i ng)  ( asser t i ng t hi s st at ut e i s consi st ent  wi t h r i ght  t o 
t r i al  by j ur y) .   

245 See Wi s.  St at .  § 347. 48( 2m) ( g) .  

246 Ot her  st at ut es l i mi t  damages i n cer t ai n c i r cumst ances.   
These st at ut es have not  been r ai sed or  br i ef ed by t he par t i es.  
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t hey j ust i f y any enact ment .   " [ W] hi l e t he connect i on bet ween 

means and ends need not  be pr eci se,  i t ,  at  l east ,  must  have some 

obj ect i ve basi s. " 247   

¶185 Whi l e we adher e t o t he concept  of  j udi c i al  r est r ai nt  

t hat  caut i ons agai nst  subst i t ut i ng j udi c i al  opi ni on f or  t he wi l l  

of  t he l egi s l at ur e,  we do not  abdi cat e j udi c i al  r esponsi bi l i t y .   

To hol d t hat  a r at i onal  basi s exi st s f or  t he $350, 000 st at ut or y 

cap on noneconomi c damages i n medi cal  mal pr act i ce cases woul d 

amount  t o appl y i ng a j udi c i al  r ubber  st amp t o an 

unconst i t ut i onal  st at ut e.  

¶186 The i nval i d cap can be sever ed f r om t he r emai nder  of  

chapt er  655 wi t hout  f r ust r at i ng t he l egi s l at ur e' s pur pose i n 

enact i ng chapt er  655. 248  Chapt er  655 has exi st ed bot h wi t h and 

wi t hout  a cap on noneconomi c damages si nce 1975.    

¶187 For  t he r easons set  f or t h,  we concl ude t hat  t he 

chal l enger s have met  t hei r  bur den and have demonst r at ed t hat  t he 

$350, 000 cap i n Wi s.  St at .  §§ 655. 017 and 893. 55( 4) ( d)  i s 

unconst i t ut i onal  beyond a r easonabl e doubt .   We hol d t hat  t he 

$350, 000 cap on noneconomi c medi cal  mal pr act i ce damages set  

f or t h i n Wi s.  St at .  §§ 655. 017 and 893. 55( 4) ( d)  ( adj ust ed f or  

i nf l at i on)  v i ol at es t he equal  pr ot ect i on guar ant ees of  t he 

Wi sconsi n Const i t ut i on.   We t her ef or e need not ,  and do not ,  

addr ess t he ot her  const i t ut i onal  chal l enges Mat t hew Fer don 

asser t s agai nst  t he cap.  

                                                 
247 Logan,  455 U. S.  at  442 ( Bl ackmun,  J. ,  concur r i ng) .  

248 See Wi s.  St at .  § 990. 001( 11) .  
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¶188 For  t he r easons set  f or t h,  we do not  addr ess t he 

second and t hi r d quest i ons pr esent ed and r emand t hem t o t he 

c i r cui t  cour t .   Accor di ngl y,  we r ever se t he deci s i on of  t he 

cour t  of  appeal s  and r emand t he cause t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs not  i nconsi st ent  wi t h t hi s opi ni on.   

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause r emanded.  
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¶189 N.  PATRI CK CROOKS,  J.    (concurring).  I  j oi n t he 

maj or i t y opi ni on and i t s hol di ng t hat  t he $350, 000 cap on 

noneconomi c medi cal  mal pr act i ce damages i n Wi s.  St at .  §§ 655. 015 

and 893. 55( 4) ( d)  ( 2001- 02)  ( adj ust ed f or  i nf l at i on)  v i ol at es t he 

equal  pr ot ect i on guar ant ees of  Ar t i c l e I ,  Sect i on 1 of  t he 

Wi sconsi n Const i t ut i on.   See maj or i t y op. ,  ¶10.   I  wr i t e 

separ at el y,  however ,  t o emphasi ze t hat  st at ut or y caps on 

noneconomi c damages i n medi cal  mal pr act i ce cases,  or  st at ut or y 

caps i n gener al ,  can be const i t ut i onal .   Whi l e t he maj or i t y 

st at es t hat  t hi s case does not  t ake i ssue wi t h t he 

const i t ut i onal i t y of  al l  s t at ut or y caps,  see maj or i t y op. ,  ¶13,  

I  want  t o st r ess t hat  such caps can sat i sf y t he r equi r ement s of  

t he Wi sconsi n Const i t ut i on.   However ,  I  am convi nced t hat  t he 

cur r ent  cap on noneconomi c medi cal  mal pr act i ce damages i s 

unconst i t ut i onal .   The st at ed l egi s l at i ve obj ect i ves,  when 

r evi ewed i n accor d wi t h a r at i onal  basi s  t est ,  pr ovi de 

i nsuf f i c i ent  j ust i f i cat i on f or  t hat  cap under  t he equal  

pr ot ect i on c l ause and,  f ur t her ,  t he $350, 000 cap i s t oo l ow t o 

sat i sf y t he r i ght  t o a j ur y t r i al  as guar ant eed i n Ar t i c l e I ,  

Sect i on 5, 1 when consi der ed i n conj unct i on wi t h t he r i ght  t o a 

r emedy i n Ar t i c l e I ,  Sect i on 92 of  t he Wi sconsi n Const i t ut i on.    

                                                 
1 Ar t i c l e I ,  Sect i on 5 of  t he Wi sconsi n Const i t ut i on st at es 

i n r el evant  par t :   

The r i ght  of  t r i al  by j ur y shal l  r emai n i nvi ol at e,  and 
shal l  ext end t o al l  cases at  l aw wi t hout  r egar d t o t he 
amount  i n cont r over sy;  but  a j ur y t r i al  may be wai ved 
by t he par t i es i n al l  cases i n t he manner  pr escr i bed 
by l aw.   Pr ovi ded,  however ,  t hat  t he l egi s l at ur e may,  
f r om t i me t o t i me,  by st at ut e pr ovi de t hat  a val i d 
ver di ct ,  i n c i v i l  cases,  may be based on t he vot es of  
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¶190 I n Wi sconsi n,  t he hi st or y behi nd t he l egi s l at ur e' s 

set t i ng of  caps f or  noneconomi c damages i n medi cal  mal pr act i ce 

act i ons demonst r at es ar bi t r ar i ness,  and l eads t o a concl usi on 

t hat  a r at i onal  basi s j ust i f y i ng t he pr esent  cap was,  and i s,  

l acki ng.   When Wi s.  St at .  ch.  655 was f i r st  enact ed i n 1975,  

t her e was no cap on noneconomi c damages,  but  a $500, 000 

condi t i onal  cap t hat  coul d be t r i gger ed i f  t he Wi sconsi n Pat i ent  

Compensat i on Fund' s cash- f l ow was i n j eopar dy.   See maj or i t y  

op. ,  ¶133.   Then,  i n 1986,  t he l egi s l at ur e set  t he cap at  

$1, 000, 000.   Thi s $1, 000, 000 cap r emai ned i n ef f ect  unt i l  1991,  

when a sunset  pr ovi s i on became ef f ect i ve.   Ther e was no cap on 

noneconomi c damages f r om 1991 unt i l  t he l egi s l at ur e passed t he 

cur r ent  st at ut or y cap of  $350, 000 i n 1995.   Thus,  t he caps 

changed f r om not hi ng,  t o $1, 000, 000,  back t o not hi ng,  and 

f i nal l y t o $350, 000 over  t he cour se of  20 year s.      

¶191 The l egi s l at i ve hi st or y behi nd t hi s cur r ent  cap 

f ur t her  r eveal s no r at i onal  basi s j ust i f i cat i on f or  set t l i ng on 

t he amount  of  $350, 000.   The bi l l  i nvol ved,  as or i gi nal l y 

dr af t ed,  set  a cap on noneconomi c damages at  $250, 000.   However ,  

a number  of  al t er nat i ves wer e suggest ed t hr oughout  t he 

                                                                                                                                                             
a speci f i ed number  of  t he j ur y,  not  l ess t han f i ve-
si xt hs t her eof .    

2 Ar t i c l e I ,  Sect i on 9 of  t he Wi sconsi n Const i t ut i on st at es 
i n r el evant  par t :  " Ever y per son i s ent i t l ed t o a cer t ai n r emedy 
i n t he l aws f or  al l  i nj ur i es,  or  wr ongs whi ch he may r ecei ve i n 
hi s per son,  pr oper t y,  or  char act er ;  he ought  t o obt ai n j ust i ce 
f r eel y,  and wi t hout  bei ng obl i ged t o pur chase i t ,  compl et el y and 
wi t hout  deni al ,  pr ompt l y and wi t hout  del ay,  conf or mabl y t o t he 
l aws. "    
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l egi s l at i ve pr ocess,  r angi ng f r om $1, 000, 000,  t o not hi ng,  t o 

$250, 000,  t o $350, 000.   The f i nal  act  set  t he cap at  $350, 000,  

wi t hout  pr ovi di ng any expl anat i on f or  t he j ump f r om t he or i gi nal  

$250, 000.   See maj or i t y op. ,  ¶¶136- 37.   I t  appear s qui t e c l ear  

t hat  t he l egi s l at ur e set t l ed on an amount  f or  t he noneconomi c 

damage cap wi t hout  a r at i onal  basi s f or  doi ng so.   I t  seems as 

i f  t he $350, 000 f i gur e was pl ucked out  of  t hi n ai r .   Such an 

ar bi t r ar y cap,  see maj or i t y op. ,  ¶¶10,  177,  " i s v i ol at i ve of  t he 

equal  pr ot ect i on c l ause i n t he Wi sconsi n Const i t ut i on,  s i nce i t  

undul y bur dens medi cal  mal pr act i ce c l ai mant s wi t hout  a r at i onal  

basi s t hat  j ust i f i es .  .  . "  i t s  st at ed l egi s l at i ve obj ect i ves.   

Maur i n v.  Hal l ,  2004 WI  100,  ¶214,  274 Wi s.  2d 28,  682 N. W. 2d 

866,  ( Abr ahamson,  C. J.  and Cr ooks,  J. ,  concur r i ng) .   St at ut or y  

caps " ' must  be r easonabl e,  not  ar bi t r ar y,  and must  r est  upon 

some gr ound of  di f f er ence havi ng a f ai r  and subst ant i al  r el at i on 

t o t he obj ect  of  t he l egi s l at i on'  i n or der  t o sat i sf y St at e 

equal  pr ot ect i on guar ant ees. "   Car son v.  Maur er ,  424 A. 2d 825 

( N. H.  1980)  ( c i t at i on omi t t ed) .      

¶192 I  al so concl ude t hat  t hi s cap on noneconomi c damages 

vi ol at es Ar t i c l e I ,  Sect i on 5 when l i nked t o Ar t i c l e I ,  Sect i on 

9 of  t he Wi sconsi n Const i t ut i on.   Al t hough t he maj or i t y opi ni on 

does not  f ul l y  addr ess t hi s i ssue,  I  concl ude t hat  t hese t wo 

pr ovi s i ons of  t he Wi sconsi n Const i t ut i on may be appl i ed t oget her  

t o det er mi ne whet her  t he noneconomi c damages cap of  $350, 000 was 

set  unr easonabl y l ow,  t hus maki ng i t  unconst i t ut i onal  on t hat  

basi s as wel l .   See Maur i n,  274 Wi s.  2d 28,  ¶197 ( Abr ahamson,  

C. J.  and Cr ooks,  J. ,  concur r i ng) .    I n t hi s  case,  t he j ur y  
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awar ded Fer don $700, 000 i n noneconomi c damages.   The ci r cui t  

cour t ,  however ,  had no choi ce but  t o r educe t hese damages t o 

$410, 322——t he equi val ent  of  t he $350, 000 cap adj ust ed f or  

i nf l at i on.   Consequent l y,  Fer don l ost  a s i gni f i cant  por t i on of  

t he f ul l  damage awar d——mor e t han 41 per cent ——as det er mi ned by 

t he j ur y.   The j ur y ver di ct  f or  damages was r educed by $289, 678 

i n l i ght  of  t he $350, 000 cap.   Whi l e I  r ecogni ze t hat  t he 

l egi s l at ur e may pl ace a st at ut or y cap on noneconomi c damages i n 

medi cal  mal pr act i ce act i ons,  t he cap cannot  be set  unr easonabl y 

l ow. 3  I f  $1, 000, 000 was t he appr opr i at e f i gur e f or  t he cap i n 

1986,  how can a $350, 000 cap sat i sf y t he const i t ut i onal  

r equi r ement s ni ne year s l at er ?  " Such a l ow cap on noneconomi c 

damages ef f ect i vel y deni es pl ai nt i f f s t he const i t ut i onal  r i ght  

t o t r i al  by j ur y under  Ar t i c l e I ,  Sect i on 5 and,  i n t ur n,  t o a 

r emedy as guar ant eed by Ar t i c l e I ,  Sect i on 9 of  t he Wi sconsi n 

Const i t ut i on. "   I d.  ( f oot not e omi t t ed) .      

¶193 As Chi ef  Just i ce Abr ahamson and I  not ed i n t he Maur i n 

concur r ence,  ot her  j ur i sdi ct i ons have f ound si mi l ar  st at e 

const i t ut i onal  v i ol at i ons r esul t i ng f r om noneconomi c damage caps 

i n medi cal  mal pr act i ce act i ons.   For  exampl e,  t he Fl or i da 

Supr eme Cour t  st r uck down i t s l egi s l at ur e' s at t empt  t o i mpose a 

$450, 000 cap on noneconomi c damages.   I n Smi t h v.  Depar t ment  of  

                                                 
3 I  agr ee wi t h t he maj or i t y opi ni on t hat  a st at ut or y cap set  

t oo l ow may al so v i ol at e t he equal  pr ot ect i on c l ause of  t he 
Wi sconsi n Const i t ut i on:  " We have sai d t hat  a st at ut or y l i mi t  on 
t or t  r ecover i es may vi ol at e equal  pr ot ect i on guar ant ees i f  t he 
l i mi t at i on i s har sh and unr easonabl e,  t hat  i s ,  i f  t he l i mi t at i on 
i s t oo l ow when consi der ed i n r el at i on t o t he damages 
sust ai ned. "   Maj or i t y op. ,  ¶111 ( c i t at i ons omi t t ed) .    
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I nsur ance,  507 So. 2d 1080 ( Fl a.  1987) ,  t he cour t  r ead t wo 

pr ovi s i ons of  i t s  st at e const i t ut i on——access t o cour t s f or  

r edr ess f or  a par t i cul ar  i nj ur y and t r i al  by j ur y——i n 

conj unct i on wi t h one anot her .   I n doi ng so,  t he cour t  st at ed:   

Access t o cour t s i s gr ant ed f or  t he pur pose of  
r edr essi ng i nj ur i es.   A pl ai nt i f f  who r ecei ves a j ur y 
ver di ct  f or ,  e. g. ,  $1, 000, 000,  has not  r ecei ved a 
const i t ut i onal  r edr ess f or  i nj ur i es i f  t he l egi s l at ur e 
st at ut or i l y ,  and ar bi t r ar i l y ,  caps t he r ecover y at  
$450, 000.   Nor ,  we add,  because t he ver di ct  i s  bei ng 
ar bi t r ar i l y  capped,  i s t he pl ai nt i f f  r ecei v i ng t he 
const i t ut i onal  benef i t  of  a j ur y t r i al  as we have 
her et of or e under st ood t hat  r i ght .   Fur t her ,  i f  t he 
l egi s l at ur e may const i t ut i onal l y cap r ecover y at  
$450, 000,  t her e i s no di scer ni bl e r eason why i t  coul d 
not  cap t he r ecover y at  some ot her  f i gur e,  per haps 
$50, 000 or  $1, 000,  or  even $1.    

I d.  at  1088- 89.  

¶194 I n Mai ne,  t he Supr eme Judi c i al  Cour t  det er mi ned t hat  a 

st at ut or y cap set  t oo l ow coul d r esul t  i n a deni al  of  t he 

const i t ut i onal  r i ght  t o t r i al  by j ur y and a deni al  of  t he r i ght  

t o a r emedy.   I n Pet er s v.  Saf t ,  597 A. 2d 50 ( Me.  1991) ,  t he 

cour t  st at ed t hat  " i t  i s  concei vabl e t hat  a st at ut e coul d l i mi t  

t he measur e of  t or t  damages so dr ast i cal l y t hat  i t  woul d r esul t  

i n a deni al  of  t he r i ght  t o t r i al  by j ur y and t he deni al  of  a 
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r emedy.  .  .  . "   I d.  at  53.   Ot her  st at es have t hought  i t  

necessar y t o over t ur n caps on si mi l ar  gr ounds. 4   

¶195 I n sum,  I  concl ude t hat  t hi s par t i cul ar  cap on 

noneconmi c damages,  set  ar bi t r ar i l y  and unr easonabl y l ow by t he 

l egi s l at ur e,  v i ol at es Ar t i c l e I ,  Sect i on 1,  as wel l  as Ar t i c l e 

I ,  Sect i on 5 i nt er pr et ed i n conj unct i on wi t h Ar t i c l e I ,  Sect i on 

9,  of  t he Wi sconsi n Const i t ut i on.    

¶196 Wi sconsi n can have a const i t ut i onal  cap on noneconomi c 

damages i n medi cal  mal pr act i ce act i ons,  but  t her e must  be a 

r at i onal  basi s so t hat  t he l egi s l at i ve obj ect i ves pr ovi de 

l egi t i mat e j ust i f i cat i on,  and t he cap must  not  be set  so l ow as 

t o def eat  t he r i ght s of  Wi sconsi n c i t i zens t o j ur y t r i al s and t o 

l egal  r emedi es f or  wr ongs i nf l i ct ed f or  whi ch t her e shoul d be 

r edr ess.    

                                                 
4 See al so Kansas Mal pr act i ce Vi c t i ms Coal i t i on v .  Bel l ,  757 

P. 2d 251 ( Kan.  1988) ,  over r ul ed i n par t  not  r el evant  her e,  by 
Bai r  v.  Peck,  811 P. 2d 1176 ( Kan.  1991)  ( The Kansas Supr eme 
Cour t  st r uck down a bi l l  cappi ng noneconomi c damages,  f i ndi ng 
t hem t o be ar bi t r ar y and i n v i ol at i on of  bot h t he r i ght  t o t r i al  
by j ur y and t he r i ght  t o a r emedy under  t he Kansas 
Const i t ut i on. ) ;  Lucas v.  Uni t ed St at es,  757 S. W. 2d 687,  690 
( Tex.  1988)  ( c i t at i on omi t t ed)  ( t he Texas Supr eme Cour t  hel d 
t hat  a st at ut or y cap on noneconomi c damages l i mi t ed a l i t i gant ' s 
" r i ght  of  access t o t he cour t s f or  a ' r emedy by due cour se of  
l aw. ' " ) .   
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¶197 For  t hese r easons,  I  r espect f ul l y concur .  

¶198 I  am aut hor i zed t o st at e t hat  Just i ce LOUI S B.  BUTLER,  

JR.  j oi ns i n t hi s concur r ence.  
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¶199 DAVI D T.  PROSSER,  J.    (dissenting).  Mat t hew Fer don 

suf f er ed a l i f e- changi ng i nj ur y t o hi s ar m at  bi r t h as t he 

r esul t  of  medi cal  mal pr act i ce.   He deser ves f ai r  compensat i on.   

Year s ago t he l egi s l at ur e est abl i shed a pat i ent s compensat i on 

syst em,  i ncl udi ng mandat or y heal t h car e pr ovi der  i nsur ance and a 

Pat i ent s Compensat i on Fund,  t hat  wi l l  assur e t hat  Mat t hew and 

ot her  medi cal  mal pr act i ce v i ct i ms r ecei ve al l  t he economi c 

damages such as medi cal  expenses,  physi cal  t her apy,  and l oss of  

ear ni ngs and ear ni ng capaci t y,  t hat  a j udge or  j ur y i s pr epar ed 

t o awar d.  

¶200 To st abi l i ze l i abi l i t y  cost s i n t hi s guar ant eed 

payment  syst em,  t he l egi s l at ur e capped noneconomi c damages t hat  

compensat e a pat i ent  f or  such unquant i f i abl e har ms as pai n and 

suf f er i ng.   I n 1995 t hi s cap was $350, 000.   Because i t  was 

i ndexed f or  i nf l at i on,  t he cap t oday i s $445, 775.    

¶201 Caps on noneconomi c damages ar e par t  of  a br oad 

l egi s l at i ve st r at egy t o keep heal t h car e af f or dabl e and 

avai l abl e i n a way t hat  wi l l  benef i t  Wi sconsi ni t es as a whol e.   

Even when t hi s st r at egy wor ks exact l y as i nt ended,  i t  has t he 

ef f ect  of  l i mi t i ng t he noneconomi c damages f or  some pat i ent s.    

¶202 The pr i nci pal  i ssue pr esent ed i n t hi s case i s whet her  

t he cap on noneconomi c damages i n Wi sconsi n medi cal  mal pr act i ce 

cases i s const i t ut i onal .  

¶203 Some member s of  t he cour t ,  i r r espect i ve of  what  t hey 

say i n t hi s opi ni on,  bel i eve t hat  al l  caps on noneconomi c 

damages ar e unconst i t ut i onal .   I n hi s concur r ence,  Just i ce N.  
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Pat r i ck Cr ooks cont ends t hat  some damage caps ar e const i t ut i onal  

but  not  t he cap set  by t he l egi s l at ur e i n t hi s case.    

¶204 " Our  f or m of  gover nment  pr ovi des f or  one l egi s l at ur e,  

not  t wo. "   Fl ynn v.  DOA,  216 Wi s.  2d 521,  529,  576 N. W. 2d 245 

( 1998) .   Thi s cour t  i s  not  meant  t o f unct i on as a " super -

l egi s l at ur e, "  const ant l y second- guessi ng t he pol i cy choi ces made 

by t he l egi s l at ur e and gover nor .   I n par t ,  t hi s i s because  

The l egi s l at ur e has t he abi l i t y  t o hear  f r om 
ever ybody——pl ai nt i f f s '  l awyer s,  heal t h car e 
pr of essi onal s,  def ense l awyer s,  consumer  gr oups,  
uni ons,  and l ar ge and smal l  busi ness.  .  .  .   And,  
ul t i mat el y,  l egi s l at or s make a j udgment .   I f  t he 
peopl e who el ect ed t he l egi s l at or s do not  l i ke t he 
sol ut i on,  t he vot er s have a good r emedy ever y t wo 
year s:  r et i r e t hose who suppor t ed l aws t he vot er s 
di sf avor .    

Vi ct or  Schwar t z,  Judi c i al  Nul l i f i cat i on of  Tor t  Ref or m:  I gnor i ng 

Hi st or y,  Logi c,  and Fundament al s  of  Const i t ut i onal  Law,  31 Set on 

Hal l  L.  Rev.  688,  689 ( 2001) .   

 ¶205 Today,  a maj or i t y of  t hi s cour t  ut i l i zes sever al  

unaccept abl e t act i cs t o i nval i dat e a l egi s l at i ve act .  

 ¶206 Fi r st ,  t he maj or i t y r el i es on t he Wi sconsi n 

Const i t ut i on,  not  t he Uni t ed St at es Const i t ut i on,  t o nul l i f y 

l egi s l at i on.   Thi s t act i c assur es t hat  t he cour t ' s  deci s i on wi l l  

r ecei ve mi ni mal  scr ut i ny f r om l egal  schol ar s and no r evi ew by 

t he Uni t ed St at es Supr eme Cour t .  

 ¶207 Second,  t he maj or i t y al t er s t he t est  f or  r evi ewi ng t he 

const i t ut i onal i t y of  l egi s l at i on on equal  pr ot ect i on gr ounds,  

wher e t he l egi s l at i on does not  af f ect  a f undament al  r i ght .   I t  

moves f r om a " r at i onal  basi s"  t est ,  l ong est abl i shed i n our  l aw,  
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t o an i nt er medi at e scr ut i ny t est  whi ch i t  euphemi st i cal l y l abel s  

" r at i onal  basi s wi t h t eet h. "   

 ¶208 Thi r d,  t he maj or i t y l ays t he gr oundwor k f or  

i nval i dat i ng ot her  damage caps and pr event i ng t he l egi s l at ur e 

f r om r espondi ng t o t hi s deci s i on.   When t he cour t  i nsul at es i t s 

deci s i ons f r om r evi ew by t he Uni t ed St at es Supr eme Cour t  and 

r esponse by ot her  br anches of  st at e gover nment ,  i t  i s  

ef f ect i vel y dest r oyi ng t he checks and bal ances i n our  

const i t ut i onal  syst em.  

 ¶209 Four t h,  t he maj or i t y mar shal s non- Wi sconsi n st udi es 

and ar t i c l es t o under mi ne deci s i ons made i n and f or  Wi sconsi n by 

our  l egi s l at ur e.   The use of  t hese st udi es i s sel ect i ve,  not  

compr ehensi ve,  so t hat  non- Wi sconsi n st udi es t hat  woul d suppor t  

our  l egi s l at i on ar e pl ayed down,  over l ooked,  or  di sr egar ded.   

 ¶210 Fi nal l y,  i n di r ect  cont r adi ct i on t o t he appl i cabl e 

l evel  of  scr ut i ny,  t he maj or i t y syst emat i cal l y mi ni mi zes t he 

i mpor t ance of  f act s t hat  suppor t  t he const i t ut i onal i t y of  t he 

l egi s l at i on.   For  i nst ance,  t he maj or i t y i gnor es t he f act  t hat  

cer t ai n t ypes of  mal pr act i ce i nsur ance pr emi ums have act ual l y 

decr eased i n Wi sconsi n,  whi l e s i mi l ar  pr emi ums have cl i mbed i n 

ot her  st at es.   

 ¶211 I n t hi s di ssent ,  I  wi l l  concent r at e on t hr ee i ssues.   

Fi r st ,  I  wi l l  di scuss t he maj or i t y ' s adopt i on of  " r at i onal  basi s 

wi t h t eet h, "  whi ch,  i n r eal i t y,  " i s  s i mpl y i nt er medi at e scr ut i ny 

wi t hout  an ar t i cul at i on of  t he f act or s t hat  t r i gger ed i t . " 1  

                                                 
1 Gayl e Lynn Pet t i nga,  Not e,  Rat i onal  Basi s Wi t h Bi t e:  

I nt er medi at e Scr ut i ny By Any Ot her  Name,  62 I nd.  L. J.  779,  780 
( 1987) .  
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Second,  I  wi l l  di scuss t he br oad sweep of  t he maj or i t y ' s 

r at i onal e i n r el at i on t o t he nar r ow i ssue bef or e t he cour t .    

 ¶212 Fi nal l y,  I  wi l l  t ake i ssue wi t h t he maj or i t y ' s  

concl usi on t hat  t he l egi s l at ur e had no r at i onal  basi s f or  

enact i ng t he medi cal  mal pr act i ce noneconomi c damage cap.  

I  

¶213 Fi r st ,  I  di sagr ee wi t h t he maj or i t y ' s ul t i mat e 

det er mi nat i on of  t he appl i cabl e l evel  of  scr ut i ny.  

¶214 I ni t i al l y ,  t he maj or i t y st at es:  " We agr ee wi t h t he 

Fund t hat  r at i onal  basi s,  not  st r i ct  scr ut i ny,  i s  t he 

appr opr i at e l evel  of  scr ut i ny i n t he pr esent  case. "   Maj or i t y 

op. ,  ¶65.   But  t he opi ni on gi ves r at i onal  basi s a " makeover , "  

and i t  r eappear s as " r at i onal  basi s wi t h t eet h. "   ( " Whet her  t he 

l evel  of  scr ut i ny i s cal l ed r at i onal  basi s,  r at i onal  basi s wi t h 

t eet h,  or  meani ngf ul  r at i onal  basi s,  i t  i s  t hi s st andar d we now 

appl y i n t hi s case. "   Maj or i t y op. ,  ¶80. )   Thi s obf uscat i on 

i mpl i es t hat  t hese t hr ee st andar ds ar e equi val ent .    

¶215 I t  shoul d be appar ent  t hat  t hese t hr ee di f f er ent  

st andar ds ar e not  equi val ent . 2  The " r at i onal  basi s wi t h t eet h"  

                                                 
2 I n a f ew cases deci ded i n t he 1980s,  t he Uni t ed St at es 

Supr eme Cour t  appear ed t o use a hi gher  or der  of  r at i onal  basi s 
r evi ew i n a handf ul  of  cases wi t hout  ever  usi ng t he phr ase 
" r at i onal  basi s wi t h bi t e. "   See,  e. g. ,  Ci t y of  Cl ebur ne v.  
Cl ebur ne Li v i ng Ct r . ,  473 U. S.  432,  440 ( 1985) ;  Wi l l i ams v.  
Ver mont ,  472 U. S.  14,  22- 23 ( 1985) ;  Zobel  v.  Wi l l i ams,  457 U. S.  
55 ( 1982) .  

I n Ci t y of  Cl ebur ne,  Just i ce Thur good Mar shal l  bl ast ed t he 
maj or i t y f or  i t s  decept i on:  

To be sur e,  t he Cour t  does not  l abel  i t s  handi wor k 
hei ght ened scr ut i ny,  and per haps t he met hod empl oyed 
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must  her eaf t er  be cal l ed " second or der "  r at i onal - basi s 
r evi ew r at her  t han " hei ght ened scr ut i ny. "  But  however  
l abel ed,  t he r at i onal  basi s t est  i nvoked t oday i s most  
assur edl y not  t he r at i onal - basi s t est  of  Wi l l i amson v.  
Lee Opt i cal  of  Okl ahoma,  I nc. ;  348 U. S.  483,  ( 1955) ,  
Al l i ed St or es of  Ohi o,  I nc.  v.  Bower s,  358 U. S.  522 
( 1959) ,  and t hei r  pr ogeny.    

Ci t y of  Cl ebur ne,  473 U. S.  at  458 ( Mar shal l ,  J. ,  concur r i ng 
i n par t  and di ssent i ng i n par t ) .  

Just i ce Mar shal l  f or ecast  t hat  " [ t ] he suggest i on t hat  t he 
t r adi t i onal  r at i onal - basi s t est  al l ows t hi s sor t  of  
sear chi ng i nqui r y cr eat es pr ecedent  f or  t hi s Cour t  and 
l ower  cour t s t o subj ect  economi c and commer ci al  
c l assi f i cat i ons t o s i mi l ar  and sear chi ng ' or di nar y '  
r at i onal - basi s r evi ew——a smal l  and r egr et t abl e st ep back 
t owar d t he days of  Lochner  v.  New Yor k,  198 U. S.  45,  25 
S. Ct .  539,  49 L. Ed.  937 ( 1905) . "   I d.  at  459- 60.  

The Lochner  Cour t ' s  i nf amous usur pat i on of  l egi s l at i ve 
power  has been r el egat ed t o t he ash heap of  hi st or y.   
Wr i t i ng f or  t he maj or i t y i n Fer guson v.  Skr upa,  372 U. S.  
726 ( 1963) ,  Just i ce Bl ack summed up t he Cour t ' s  r epudi at i on 
of  Lochner :  

[ Lochner ]  has l ong si nce been di scar ded.   We have 
r et ur ned t o t he or i gi nal  const i t ut i onal  pr oposi t i on 
t hat  cour t s do not  subst i t ut e t hei r  soci al  and 
economi c bel i ef s f or  t he j udgment  of  l egi s l at i ve 
bodi es,  who ar e el ect ed t o pass l aws.   As t hi s Cour t  
st at ed i n a unani mous opi ni on i n 1941,  " We ar e not  
concer ned .  .  .  wi t h t he wi sdom,  need,  or  
appr opr i at eness of  t he l egi s l at i on. "   Legi s l at i ve 
bodi es have br oad scope t o exper i ment  wi t h economi c 
pr obl ems,  and t hi s Cour t  does not  s i t  t o " subj ect  t he 
St at e t o an i nt ol er abl e super vi s i on host i l e t o t he 
basi c pr i nci pl es of  our  Gover nment  .  .  .  . "  

Fer guson,  372 U. S.  at  730.    

Thi s cour t  has al so r ecogni zed t hat  r at i onal  basi s wi t h 
" bi t e"  i s equi val ent  t o " a mi ddl e l evel  t i er  of  j udi c i al  
scr ut i ny. "   St at e ex r el .  Wat t s v.  Combi ned Communi t y 
Ser vs. ,  122 Wi s.  2d 65,  81 n. 8,  362 N. W. 2d 104 ( 1984) .   See 
al so S.  Dakot a Far m Bur eau,  I nc.  v.  Hazel t i ne,  202 F.  Supp.  
2d 1020,  1048 n. 3 ( D. S. D.  2002)  ( " r at i onal  basi s wi t h bi t e"  
i s " hei ght ened scr ut i ny" ) ;  Am.  Fed' n of  Gov' t  Empl oyees 
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st andar d i s act ual l y c l oser  t o t he " i nt er medi at e l evel  of  

scr ut i ny"  t han t o r at i onal  basi s  r evi ew.   Compar e t he f ol l owi ng 

def i ni t i ons:  1)  " Under  i nt er medi at e scr ut i ny,  t he c l assi f i cat i on 

' must  ser ve i mpor t ant  gover nment al  obj ect i ves and be 

subst ant i al l y  r el at ed t o achi evement  of  t hose obj ect i ves. ' "   

Maj or i t y op. ,  ¶63 ( c i t i ng Cr ai g v.  Bor en,  429 U. S.  190,  197 

( 1976) ) ;  2)  The r at i onal  basi s wi t h t eet h st andar d 

f ocuses on t he l egi s l at i ve means used t o achi eve t he 
ends.   Thi s st andar d s i mpl y r equi r es t he cour t  t o 
conduct  an i nqui r y t o det er mi ne whet her  t he 
l egi s l at i on has mor e t han a specul at i ve t endency as 
t he means f or  f ur t her i ng a val i d l egi s l at i ve pur pose.   
" The St at e may not  r el y on a c l assi f i cat i on whose 
r el at i onshi p t o an asser t ed goal  i s  so at t enuat ed as 
t o r ender  t he di st i nct i on ar bi t r ar y or  i r r at i onal . "  

Maj or i t y op. ,  ¶78 ( c i t i ng Ger al d Gunt her ,  I n Sear ch of  Evol v i ng 

Doct r i ne on a Changi ng Cour t :  A Model  f or  a Newer  Equal  

Pr ot ect i on,  86 Har v.  L.  Rev.  1,  18- 19 ( 1972) ) .   Equat i ng 

" r at i onal  basi s"  and " r at i onal  basi s wi t h bi t e"  i s 

" i ndef ensi bl e, "  a mer e sl ei ght - of - hand pr esagi ng t he appl i cat i on 

of  hei ght ened scr ut i ny wi t hout  t he l abel . 3    

 ¶216 By cont r ast ,  t he " r at i onal  basi s"  st andar d t hat  t hi s 

cour t  has l ong adher ed t o i s much mor e def er ent i al .    

" A l egi s l at i ve c l assi f i cat i on i s pr esumed t o be 
val i d.   The bur den of  pr oof  i s upon t he chal l engi ng 
par t y t o est abl i sh t he i nval i di t y of  a st at ut or y 
c l assi f i cat i on.   Any r easonabl e basi s f or  t he 
c l assi f i cat i on wi l l  val i dat e t he st at ut e.    .  .  .  The 
basi c t est  i s  not  whet her  some i nequal i t y r esul t s f r om 

                                                                                                                                                             
( AFL- CI O)  v.  Uni t ed St at es,  195 F.  Supp.  2d 4,  12 n. 12 
( D. D. C.  2002) .    

 

3 Pet t i nga,  supr a n. 1,  at  802.  
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t he c l assi f i cat i on,  but  whet her  t her e exi st s any 
r easonabl e basi s t o j ust i f y t he c l assi f i cat i on.    

" Judi c i al  r esponse t o a chal l enged l egi s l at i ve 
c l assi f i cat i on r equi r es onl y t hat  t he r evi ewi ng cour t  
l ocat e some r easonabl e basi s f or  t he c l assi f i cat i on 
made.   The publ i c pol i cy i nvol ved i s f or  t he 
l egi s l at ur e,  not  t he cour t s,  t o det er mi ne. "  

Sambs v.  Ci t y of  Br ookf i el d,  97 Wi s.  2d 356,  371,  293 N. W. 2d 504 

( 1980)  ( c i t at i on omi t t ed) .   Per f ect i on i s not  r equi r ed:  t he 

r at i onal  basi s t est ,  pr oper l y st at ed and under st ood,  " does not  

r equi r e a st at ut e t o t r eat  al l  per sons i dent i cal l y,  but  i t  

mandat es t hat  any di st i nct i on have some r el evance t o t he pur pose 

f or  whi ch t he cl assi f i cat i on i s made. "   Doer i ng v.  WEA I ns.  

Gr oup,  193 Wi s.  2d 118,  131- 32,  532 N. W. 2d 432 ( 1995) .  

 ¶217 The maj or i t y opi ni on' s ext ensi ve di scussi on of  t he 

appr opr i at e l evel  of  scr ut i ny s t ands i n st ar k cont r adi ct i on t o 

our  ear l i er  cases.   I n cases l i ke Sambs,  t he cour t  was abl e t o 

st at e t he r at i onal  basi s t est  i n a f ew par agr aphs.   Her e,  pages 

and pages of  obf uscat i on ar e r equi r ed t o di sgui se t he maj or i t y ' s 

adopt i on of  a new l evel  of  scr ut i ny never  used bef or e i n 

Wi sconsi n.   Thi s r equi r es t he concur r ence t o r ef er  t o " a 

r at i onal  basi s t est "  r at her  t han " t he r at i onal  basi s t est . "   

Just i ce Cr ooks'  concur r ence,  ¶189.   I n Wi sconsi n,  unt i l  t oday,  

t her e was onl y one " r at i onal  basi s t est . "   Now t her e ar e t wo.  

 ¶218 Const i t ut i onal  l aw schol ar  Laur ence Tr i be descr i bes 

r at i onal  basi s wi t h bi t e as " cover t l y hei ght ened scr ut i ny, "  and 

war ns t hat  " cover t  use [ of  hei ght ened scr ut i ny]  pr esent s danger s 

of  i t s  own. "   2 Laur ence H.  Tr i be,  Amer i can Const i t ut i onal  Law 

§ 16. 3 at  1443,  1445 ( 2d ed.  1988) .   Such a pr act i ce pr omot es 



No.   2003AP988. dt p 

 

8 
 

ar bi t r ar i ness and al l ows cour t s t o " r emai n essent i al l y  

unaccount abl e. "   I d.  

 ¶219 The " unaccount abi l i t y"  Pr of essor  Tr i be war ns of  i s  

s i mpl e t o per cei ve.   I n f ut ur e cases,  t he maj or i t y wi l l  be abl e 

t o r el y on " r at i onal  basi s wi t h t eet h"  t o i nval i dat e l egi s l at i on 

t hat  does not  sui t  t he maj or i t y ' s f ancy.    

 ¶220 Pr of essor  Tr i be f ur t her  caut i ons t hat  " wi t h no 

ar t i cul at ed pr i nci pl e gui di ng t he use of  t hi s  mor e sear chi ng 

i nqui r y,  even r out i ne economi c r egul at i ons may f r om t i me t o t i me 

succumb t o a f or m of  r evi ew r emi ni scent  of  t he Lochner  er a. "   

Today,  t he maj or i t y i naugur at es t he " Fer don er a. "    

 ¶221 As t he maj or i t y admi t s,  maj or i t y op. ,  ¶79 n. 95,  Tr i be 

ar gues t hat  " A f ar  bet t er  appr oach woul d subj ect  t o hei ght ened 

r evi ew onl y t hose cl assi f i cat i ons det er mi ned t o be quasi - suspect  

af t er  expl i c i t  j udi c i al  debat e over  t he r easons f or  so r egar di ng 

t hem .  .  .  . "   2 Laur ence Tr i be,  Amer i can Const i t ut i onal  Law,  

§ 16. 3 at  1445 ( 2d ed.  1988)  ( emphasi s added) .  

 ¶222 The choi ce of  t he appl i cabl e l evel  of  scr ut i ny i s 

ext r emel y i mpor t ant .   One t r eat i se exami ni ng cour t s '  t r eat ment  

of  noneconomi c damage caps not es t hat ,   

[ t ] hose deci s i ons t hat  have appl i ed a r at i onal  basi s 
t est  have al most  uni f or ml y uphel d t he st at ut or y caps 
on noneconomi c damages.   I n cont r ast ,  wher e t he cour t s 
have i nval i dat ed such l aws on equal  pr ot ect i on 
gr ounds,  t he gover ni ng t est  has been mor e st r i ngent ,  
usual l y an " i nt er medi at e"  l evel  of  scr ut i ny,  or  
" hei ght ened scr ut i ny,  but  not  as demandi ng as st r i ct  
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scr ut i ny. "   3 Jacob A.  St ei n,  St ei n on Per sonal  I nj ur y 
Damages § 19: 3 ( 3d ed.  2005) . 4   

¶223 The maj or i t y equat es " r at i onal  basi s"  and " r at i onal  

basi s wi t h t eet h"  as i f  t he choi ce bet ween t hem i s uni mpor t ant .   

I n f act  t he opposi t e i s t r ue:  when pr ocess i s r espect ed,  t he 

l evel  of  scr ut i ny i s of t en out come- det er mi nat i ve.   The 

maj or i t y ' s r esul t - or i ent ed f ocus made i t  necessar y t o di sgui se 

t he l evel  of  scr ut i ny i n an at t empt  t o j ust i f y i t s r esul t .  

I I  

 ¶224 Second,  I  obj ect  t o t he exceedi ngl y br oad scope of  t he 

maj or i t y ' s r at i onal e,  i n l i ght  of  t he nar r ow i ssue bef or e us.   

The maj or i t y ' s s t udi es and st at i st i cs ar e gear ed t o suppor t  i t s  

posi t i on t hat  t he cap vi ol at es equal  pr ot ect i on because " [ t ] hose 

who suf f er  t he most  sever e i nj ur i es wi l l  not  be f ul l y 

compensat ed f or  t hei r  noneconomi c damages,  whi l e t hose who 

suf f er  r el at i vel y mi nor  i nj ur i es wi t h l ower  noneconomi c damages 

wi l l  be f ul l y  compensat ed. "   Maj or i t y op. ,  ¶98.    

 ¶225 Such a st at ement  woul d be t r ue of  any cap on damages.   

Al l  caps have t hat  ef f ect . 5  A per f ect  exampl e i s t he cap 
                                                 

4 See al so Mi t chel l  S.  Ber ger ,  Fol l owi ng t he Doct or ' s 
Or der s——Caps on Noneconomi c Damages i n Medi cal  Mal pr act i ce 
Cases,  22 Rut ger s L. J.  173,  195- 96 ( 1990)  ( " Those cour t s whi ch 
have i nval i dat ed caps i nvar i abl y appl y a hi gher  degr ee of  
scr ut i ny t han t he r at i onal  r el at i onshi p t est . " ) .  

5 See,  e. g. ,  Wi s.  St at .  § 893. 82( 6)  ( caps damages f or  
pl ai nt i f f s sui ng st at e empl oyees at  $250, 000) .   See al so 
Wi s.  St at .  § 893. 80( 3)  ( caps damages f or  cer t ai n of f enses 
commi t t ed by gover nment  of f i c i al s i n t hei r  of f i c i al  capaci t y at  
$50, 000;  when of f ense i s by a vol unt eer  f i r e company,  damages 
cannot  exceed $25, 000) ;  Wi s.  St at .  § 895. 04( 4)  ( caps damages f or  
wr ongf ul  deat h of  a mi nor  at  $500, 000 and wr ongf ul  deat h of  an 
adul t  at  $350, 000) ;  Wi s.  St at .  § 973. 20( 4m)  ( l i mi t s,  i n some 
ci r cumst ances,  t he amount  of  r est i t ut i on t o be pai d by a 
def endant  convi ct ed of  cer t ai n sexual  cr i mes t o $10, 000) .  
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l i mi t i ng damages agai nst  st at e empl oyees t o $250, 000. 6  Under  t he 

maj or i t y opi ni on,  a pl ai nt i f f  al l egi ng t hat  a st at e- empl oyed 

heal t h- car e pr ov i der  i nj ur ed hi m coul d c l ai m an equal  pr ot ect i on 

v i ol at i on on sever al  t heor i es.   Fi r st ,  cons i st ent  wi t h t he 

maj or i t y opi ni on,  t he pl ai nt i f f  coul d c l ai m t hat  t he cap 

di scr i mi nat es agai nst  pl ai nt i f f s who obt ai n awar ds above t he 

cap.   Second,  t he pl ai nt i f f  coul d compl ai n t hat  t he cap 

di scr i mi nat es agai nst  young pat i ent s and pat i ent s wi t h mul t i pl e 

f ami l y member s.   Thi r d,  t he pl ai nt i f f  coul d c l ai m t hat  t he cap 

cr eat es t wo cl asses of  pl ai nt i f f s:  t hose i nj ur ed by st at e-

empl oyed heal t h car e pr ovi der s and t hose i nj ur ed by pr i vat e 

heal t h car e pr ovi der s.   I n l i ght  of  t hi s opi ni on,  i f  an 

appr opr i at e case wer e t o come bef or e us,  t he maj or i t y woul d have 

di f f i cul t y di st i ngui shi ng a cap on mal pr act i ce by gover nment -

empl oyed heal t h car e pr ovi der s f r om a cap on mal pr act i ce by 

pr i vat e heal t h car e pr ovi der s.      

¶226 I t  must  be r emember ed i n assessi ng t he maj or i t y ' s 

di savowal  of  any i mpact  of  i t s  deci s i on beyond t hi s case t hat  

t he maj or i t y uses and quot es some of  t he r easoni ng t hat  

i nval i dat ed t he r et r oact i ve appl i cat i on of  a $1, 000, 000 

noneconomi c damages cap.   Mar t i n v.  Ri char ds,  192 Wi s.  2d 156,  

210,  531 N. W. 2d 70 ( 1995) .   And j ust  a year  ago,  t wo member s of  

t he cur r ent  maj or i t y vot ed t o st r i ke down t he cap on wr ongf ul  

deat h damages. 7  The maj or i t y denounces any cap on medi cal  

                                                 
6 Wi s.  St at .  § 893. 82( 6) .  

7 Maur i n v.  Hal l ,  2004 WI  100,  ¶197,  274 Wi s.  2d 28,  682 
N. W. 2d 866 ( Abr ahamson,  C. J. ,  and Cr ooks,  J. ,  concur r i ng) .    
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mal pr act i ce because i t  " di mi ni shes t he det er r ent  ef f ect  of  t or t  

l aw. "   Maj or i t y op. ,  ¶89.   The i mpl i cat i on i s t hat  medi cal  

doct or s f eel  f r ee t o act  negl i gent l y s i mpl y because t her e i s a 

cap on noneconomi c damages.   The maj or i t y ' s c i t at i on of  

aut hor i t y f or  t hi s asser t i on i s t aken out  of  cont ext ,  and st ands 

onl y f or  t he pr oposi t i on t hat  t or t  l aw i s supposed t o have a 

det er r ent  ef f ect .   Not hi ng i n t he c i t ed hor nbook di scusses 

whet her  caps add t o or  det r act  f r om t hi s ef f ect .    

I I I  

 ¶227 Fi nal l y,  I  st r ongl y di sagr ee wi t h t he maj or i t y ' s 

concl usi on t hat  t he l egi s l at ur e di d not  have a r at i onal  basi s t o 

enact  t he cap on noneconomi c damages i n medi cal  mal pr act i ce 

act i ons cont ai ned i n Wi s.  St at .  § 893. 55( 4) ( d) .  

 ¶228 To under st and t he l egi s l at ur e' s mot i vat i ons,  one must  

under st and t he hi st or y of  t he bur geoni ng medi cal  mal pr act i ce 

pr obl em over  t he f i nal  quar t er  of  t he t went i et h cent ur y.  

 ¶229 As of  1975,  t he l egi s l at ur e bel i eved i t  f aced a heal t h 

car e cr i s i s.   Ch.  37,  Laws of  1975;  see al so Maur i n v.  Hal l ,  

2004 WI  100,  ¶¶49- 50,  274 Wi s.  2d 28,  682 N. W. 2d 866;  St at e ex 

r el .  St r ykowski  v.  Wi l k i e,  81 Wi s.  2d 491,  509,  261 N. W. 2d 434 

( 1978) .   Accor di ngl y,  i t  cr eat ed chapt er  655 of  t he st at ut es.   

Ch.  37,  Laws of  1975.   As par t  of  t hat  endeavor ,  i t  made el even 

f i ndi ngs r egar di ng t he nat ur e of  t he cr i s i s.   § 1,  ch.  37,  Laws 

of  1975;  maj or i t y op. ,  ¶86 n. 101.   Havi ng set  f or t h t he 

l egi s l at i ve f i ndi ngs,  t he maj or i t y t akes i t  upon i t sel f  t o 

" summar i ze"  t he l egi s l at i ve f i ndi ngs i nt o f i ve j udi c i al  
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f i ndi ngs.   Maj or i t y op. ,  ¶86.   Fr om t hese summar i zed f i ndi ngs,  

t he maj or i t y " deduces"  l egi s l at i ve obj ect i ves.    

 ¶230 The maj or i t y al l eges t hat  t he f i r st  " obj ect i ve"  i s 

" [ e] nsur [ i ng]  adequat e compensat i on f or  v i ct i ms of  medi cal  

mal pr act i ce wi t h mer i t or i ous i nj ur y c l ai ms. "   Maj or i t y op. ,  ¶91.  

 ¶231 The second obj ect i ve,  accor di ng t o t he maj or i t y,  i s  t o 

r educe t he si ze of  medi cal  mal pr act i ce awar ds,  t her eby r educi ng 

mal pr act i ce i nsur ance pr emi ums.   Maj or i t y op. ,  ¶92.  

 ¶232 The t hi r d obj ect i ve,  accor di ng t o t he maj or i t y,  i s  t o 

keep t he annual  Fund assessment s at  a r easonabl e r at e and 

pr ot ect  t he Fund' s f i nanci al  st at us.   Maj or i t y op. ,  ¶93.  

 ¶233 The f our t h obj ect i ve,  accor di ng t o t he maj or i t y,  i s  t o 

r educe over al l  heal t h car e cost s.   Maj or i t y op. ,  ¶94.  

 ¶234 The f i f t h obj ect i ve,  accor di ng t o t he maj or i t y,  i s  t o 

encour age heal t h car e pr ovi der s t o pr act i ce i n Wi sconsi n,  

r educi ng t he pr act i ce of  def ensi ve medi ci ne,  and r et ai ni ng 

mal pr act i ce i nsur er s i n Wi sconsi n.   Maj or i t y op. ,  ¶95.  

 ¶235 The maj or i t y t akes a novel  appr oach t o nul l i f y i ng t he 

damage cap.   I nst ead of  concent r at i ng i t s f i r e on Wi sconsi n' s 

enact ment  of  t he damage cap,  t he maj or i t y at t acks t he 

ef f ect i veness of  any cap on noneconomi c damages anywher e,  and 

concl udes t hat  no such cap has had any ef f ect  at  al l  on any of  

t he f i ve l egi s l at i ve obj ect i ves i t  deduced.    

¶236 The br eadt h of  t hi s hol di ng i s st agger i ng.   I t  means 

t hat ,  cont r ar y t o t he maj or i t y ' s  nar r ow st at ement  of  t he i ssue,  

i t  wi l l  be ver y di f f i cul t  f or  Wi sconsi n l egi s l at or s t o r e- enact  

a cap on noneconomi c damages i n t he f ut ur e.   The maj or i t y has 
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at t empt ed t o i nsul at e i t s r ul i ng f r om l egi s l at i ve r eact i on and 

r edr ess by maki ng i t s r ul i ng so br oad.    

 ¶237 Accor di ngl y,  i n t he f ol l owi ng sect i ons of  t hi s 

di ssent ,  I  am compel l ed t o c i t e not  onl y l ocal  s t udi es t hat  show 

t he ef f ect i veness of  t he cap cont ai ned i n 

Wi s.  St at .  § 893. 55( 4) ( d) ,  but  al so nat i onal  st udi es 

est abl i shi ng t he ef f ect i veness of  medi cal  mal pr act i ce caps.    

 ¶238 The maj or i t y concl udes t hat  t her e i s no r at i onal  

r el at i onshi p t o any of  t he f i ve obj ect i ves t hat  i t  says mi ght  

j ust i f y t he cap.   I t  i s  wr ong on ever y count .  

A.  The Damage Cap Hel ps Ensur e Adequat e Compensat i on at  

Reasonabl e Cost  

 ¶239 The maj or i t y ' s f i r st  " l egi s l at i ve obj ect i ve, "  ensur i ng 

adequat e compensat i on f or  pl ai nt i f f s,  i s  not  expl i c i t l y  l i s t ed 

i n t he st at ut or y f i ndi ngs.   Never t hel ess,  i t  r epr esent s a 

r easonabl e summat i on of  t he whol e pur pose of  Chapt er  655 and 

exposes t he absur di t y of  t hi s  cour t ' s  hol di ng t hat  medi cal  

r esi dent s ar e not  cover ed by Chapt er  655.   See Phel ps v.  

Physi c i ans I ns.  Co. ,  2005 WI  85,  ___ Wi s.  2d ___,  ___ 

N. W. 2d ___.    

 ¶240 As Just i ce Roggensack car ef ul l y expl ai ns i n her  

di ssent ,  Wi sconsi n' s pat i ent s compensat i on syst em guar ant ees 

unl i mi t ed cover age of  economi c damages obt ai ned i n a set t l ement  

or  at  t r i al .   I t  r equi r es doct or s t o pur chase l i abi l i t y  

i nsur ance cover age and r equi r es heal t h car e pr ovi der s t o pay 

annual  assessment s i nt o t he Fund.   Thus,  a cap hel ps ensur e 
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pr edi ct abl e and cer t ai n compensat i on f or  medi cal  mal pr act i ce 

pat i ent s.  

 ¶241 By cont r ast ,  pl ai nt i f f s i n ot her  k i nds of  t or t  cases,  

even wr ongf ul  deat h sui t s i n whi ch t her e i s a st at ut or y cap,  

somet i mes may be abl e t o pr ove mor e t han a mi l l i on dol l ar s i n 

noneconomi c damages but  t hey ar e r ar el y abl e t o r ecover  t hat  

amount  f r om def endant s.   That  i s why under i nsur ed mot or i st  

cover age i s so i mpor t ant  i n mot or  vehi c l e acci dent s.  

 ¶242 The maj or i t y bel i t t l es Fer don' s $410, 000 awar d i n 

noneconomi c damages t o suppl ement  hi s $403, 000 awar d f or  f ut ur e 

medi cal  expenses.   Thi s money wi l l  be pai d.   How many mot or i st s 

pur chase $500, 000 i n l i abi l i t y  cover age i n t he event  t hey i nj ur e 

anot her  mot or i st ,  or  $500, 000 i n under i nsur ed mot or i st  cover age 

f or  s i t uat i ons i n whi ch t hey ar e i nj ur ed by anot her  dr i ver ?  I f  

Fer don wer e t o suf f er  an equi val ent  i nj ur y i n a wor k- r el at ed 

acci dent ,  woul d wor ker s '  compensat i on payment s even come cl ose 

t o t he t ot al  payment  i n t hi s case? 

 ¶243 To under st and t he st abi l i z i ng ef f ect  of  t he 

noneconomi c damage cap,  one must  under st and t he nat ur e of  t he 

unr ef or med medi cal  mal pr act i ce l i abi l i t y  syst em.   " Taken as a 

whol e,  t he [ unr ef or med]  medi cal  l i abi l i t y  syst em appear s t o be,  

qui t e s i mpl y,  i nef f ect i ve at  consi st ent l y penal i z i ng negl i gence.   

Appr opr i at e act s of  medi cal  car e can easi l y r esul t  i n l ar ge 
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damage awar ds,  whi l e t r ue act s  of  negl i gence go unpuni shed. " 8  

Accor di ng t o some st udi es,  c l ose t o 70% of  c l ai ms r esul t  i n no 

payment ,  whi l e a smal l  amount  of  c l ai ms r esul t  i n huge payment s. 9  

Because of  f r ust r at i on wi t h t he syst em,  onl y about  1. 5 per cent  

of  pat i ent s act ual l y i nj ur ed by medi cal  mal pr act i ce even f i l e a 

c l ai m. 10 

 ¶244 The Wi sconsi n Commi ssi oner  of  I nsur ance r ecent l y 

ext ol l ed t he pr edi ct abi l i t y  and st abi l i t y  t he st at ut or y cap 

                                                 
8 U. S.  Congr ess,  Joi nt  Economi c Commi t t ee,  Li abi l i t y  f or  

Medi cal  Mal pr act i ce:  I ssues and Evi dence at  11 ( May 2003)  
( her ei naf t er  U. S.  Congr ess,  Joi nt  Economi c Commi t t ee,  Li abi l i t y  
f or  Medi cal  Mal pr act i ce) .   The maj or i t y di spar ages t he Joi nt  
Economi c Commi t t ee r epor t  as a " pol i cy paper , "  despi t e t he f act  
t hat  t he r epor t  c i t es abundant  i ndependent  st at i st i cal  evi dence 
i n suppor t  of  i t s  bot t om l i ne concl usi on:  caps wor k.     

9 Accor di ng t o one r ecent  st udy,  i n a sampl e of  5524 
mal pr act i ce cases,  " 0. 9% r esul t ed i n j ur y ver di ct s f or  t he 
pl ai nt i f f ,  27. 4% wer e set t l ed bef or e t r i al ,  67. 7% wer e dr opped 
or  di smi ssed,  and 4% ended i n a ver di ct  f or  t he def endant . "   
Wi l l i am P.  Gunnar ,  I s Ther e An Accept abl e Answer  To Ri si ng 
Medi cal  Mal pr act i ce Pr emi ums?,  13 Annal s Heal t h L.  465,  477 
( 2004) .  

10 Uni t ed St at es Depar t ment  of  Heal t h & Human Ser vi ces,  
Addr essi ng t he New Heal t h Car e Cr i s i s:  Ref or mi ng t he Medi cal  
Li t i gat i on Syst em t o I mpr ove t he Qual i t y of  Heal t h Car e 15 ( Mar .  
3,  2003)  ( c i t i ng A. R.  Local i o,  A. G.  Lawt her s,  et  al . ,  Rel at i on 
bet ween mal pr act i ce c l ai ms and adver se event s due t o negl i gence:  
Resul t s of  t he Har var d Medi cal  Pr act i ce St udy I I I ,  325 New Eng.  
J.  Med.  245 ( Jul y 25,  1991) )  ( her ei naf t er  Uni t ed St at es 
Depar t ment  of  Heal t h & Human Ser vi ces,  Addr essi ng t he New Heal t h 
Car e Cr i s i s) .   The maj or i t y di spar ages t he DHHS r epor t  as a 
" pol i cy paper , "  despi t e t he f act  t hat  t he r epor t  c i t es abundant  
i ndependent  st at i st i cal  evi dence i n suppor t  of  i t s  bot t om l i ne 
concl usi on:  caps wor k.    
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br i ngs t o t he medi cal  mal pr act i ce l egal  ar ena. 11  Caps may 

cont r i but e t o an i ncr eased per cent age of  set t l ement s,  because 

pl ai nt i f f s ar e awar e t hat  unl i mi t ed noneconomi c damages ar e not  

avai l abl e.  

 ¶245 The maj or i t y f ocuses al l  i t s  at t ent i on on t he f ew 

medi cal  mal pr act i ce pat i ent s who do not  benef i t  f r om t he 

st at ut or y scheme.   Thi s smal l  mi nor i t y of  cases does not  make 

t he st at ut or y scheme i r r at i onal .  

B.  The Damage Cap Reduces t he Si ze of  Mal pr act i ce Awar ds,  

Ther eby Reduci ng t he Si ze of  Mal pr act i ce I nsur ance Pr emi ums 

 ¶246 The maj or i t y ' s second " obj ect i ve"  can be br oken down 

i nt o t wo component  obj ect i ves:  r educi ng t he si ze of  mal pr act i ce 

awar ds and r educi ng t he si ze of  mal pr act i ce i nsur ance pr emi ums.    

1.  The Cap Reduces t he Si ze of  Mal pr act i ce Awar ds 

 ¶247 I t  woul d seem t o be a s i mpl e,  mat hemat i cal  cer t ai nt y 

t hat  t he cap on noneconomi c damages r educes t he si ze of  some 

mal pr act i ce c l ai ms.   However ,  t he maj or i t y f i nds a way t o 

di sagr ee even wi t h t hi s unr emar kabl e pr oposi t i on,  r el y i ng on t wo 

pr i nci pal  sour ces:  ol der  st udi es quot ed i n Mar t i n and r epor t s by 

t he Wi sconsi n Commi ssi oner  of  I nsur ance.   One of  t he ami ci  

suppor t i ng t he pl ai nt i f f  asked t he cour t  t o consi der  ot her  

nat i onal  dat a such as t he I nt er net  " Wei ss Rat i ngs. "   None of  t he 

t hr ee sour ces pr ovi des subst ant i al  suppor t  f or  t he maj or i t y ' s 

posi t i on.  

                                                 
11 Wi sconsi n Of f i ce of  t he Commi ssi oner  of  I nsur ance,  Repor t  

on t he I mpact  of  1995 Wi sconsi n Act  10 3- 4 ( May 12,  2005)  
( emphasi s added)  ( her ei naf t er  Repor t  on t he I mpact  of  1995 
Wi sconsi n Act  10) .  
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a.  Mar t i n v.  Ri char ds 

¶248 I n Mar t i n,  t hi s cour t  c i t ed a 1986 st udy by t he U. S.  

Depar t ment  of  Just i ce pur por t i ng t o show t hat  " f ew i ndi v i dual s 

r ecei ve noneconomi c damages i n excess of  $1, 000, 000. "   Mar t i n,  

192 Wi s.  2d at  203.   The Mar t i n cour t  al so consi der ed ot her  

cour t s '  st at ement s of  t he aver age l evel  of  awar ds as of  1970,  

and as of  1980.   I d.   I  do not  di sput e t he accur acy of  t hese 20 

t o 35- year  ol d f i gur es.  

¶249 Nonet hel ess,  t he medi cal  mal pr act i ce c l i mat e has 

changed i n r ecent  decades.  

¶250 I n 2003,  a f eder al  agency r epor t ed t hat  " [ t ] he number  

of  payment s of  $1 mi l l i on or  mor e r epor t ed t o t he [ Nat i onal  

Pr act i t i oner  Dat a Bank]  expl oded i n t he past  7 year s,  not  onl y 

i n AMA cr i s i s st at es such as New Jer sey,  Pennsyl vani a,  and Ohi o,  

but  nat i onwi de. " 12  I n mor e t han f i ve per cent  of  al l  c l ai ms 

r esul t i ng i n payment ,  t he payout  exceeds $1 mi l l i on. 13  The 

maxi mum r epor t ed payout  was $20, 700, 000. 14  Seven of  t he t went y 

hi ghest  ver di ct s i n 2001 and 2002 wer e i n medi cal  mal pr act i ce 

                                                 
12 Uni t ed St at es Depar t ment  of  Heal t h & Human Ser vi ces,  

Addr essi ng t he New Heal t h Car e Cr i s i s at  12.  

13 I d.  

14 I d.  
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cases. 15  I n a r ecent  Wi sconsi n case,  a j ur y awar ded noneconomi c 

damages of  $17. 4 mi l l i on. 16 

¶251 A subst ant i al  par t  of  t he huge awar ds ar e compr i sed of  

non- economi c damages.   Recent  s t udi es have concl uded t hat  non-

economi c damages compr i se 77 per cent  of  awar ds. 17  I n Texas,  t he 

aver age j udgment  i n medi cal  mal pr act i ce cases i s now $2. 1 

mi l l i on;  70 per cent  of  t hat  f i gur e,  on t he aver age,  i s 

noneconomi c damages. 18   

¶252 Last  t er m i n t he Maur i n case,  a j ur y awar ded t he 

Est at e of  Shay Lei gh Maur i n $550, 000 i n noneconomi c damages f or  

her  pai n and suf f er i ng bef or e her  deat h.   The doct or ' s  

negl i gence i n di agnosi s occur r ed on Mar ch 6,  1996.   Shay di ed on 

Mar ch 8,  1996,  l ess t han 48 hour s l at er .   Maur i n,  274 

Wi s.  2d 28,  ¶¶9,  11.   Dur i ng a subst ant i al  par t  of  t hi s t i me she 

was unconsci ous.   The f act s of  t he case ar e t r agi c and hear t -

wr enchi ng.   But  t he f act  t hat  a j ur y awar ded $275, 000 i n pai n 

and suf f er i ng damages f or  each day she l i ved under mi nes many of  

t he ar gument s made by t he maj or i t y.    

 

 

                                                 
15 Gunnar ,  supr a n. 9,  at  477.  

16 Der r i ck Nunnal l y,  Judge Reduces Mal pr act i ce Awar d,  
Mi l waukee Jour nal  Sent i nel  ( Dec.  9,  2004) .   The t r i al  j udge 
r educed t hese noneconomi c " pai n and suf f er i ng"  damages t o about  
$12 mi l l i on dol l ar s pl us i nt er est ,  an amount  r oughl y t went y- f i ve 
t i mes t he cur r ent  cap.    

17 Uni t ed St at es Depar t ment  of  Heal t h & Human Ser vi ces,  
Addr essi ng t he New Heal t h Car e Cr i s i s at  13.  

18 I d.  
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b.  Repor t  by Commi ssi oner  of  I nsur ance 

¶253 Second,  t he maj or i t y r el i es on r epor t s by Wi sconsi n' s  

Commi ssi oner  of  I nsur ance.   Speci f i cal l y,  t he maj or i t y ar gues 

t hat  t he " bot t om l i ne concl usi on"  i n t he Commi ssi oner ' s 2005 

r epor t  i s  t hat  " t he onl y di scer nabl e ef f ect  on t hese ar eas has 

been .  .  .  [ a]  r educt i on i n t he act uar i al l y  det er mi ned 

assessment  l evel s .  .  .  over  t he l ast  seven year s. " 19 

¶254 I n r eal i t y,  t he " bot t om l i ne"  of  t he Commi ssi oner ' s 

most  r ecent  r epor t  does not  suppor t  t he maj or i t y ' s posi t i on.   

Cont r ar y t o t he maj or i t y ' s asser t i on,  t he Commi ssi oner ' s 2005 

r epor t  does not  " dr aw si mi l ar  concl usi ons t o t he Commi ssi oner ' s 

r epor t s i ssued"  i n pr i or  year s.   I n t he 2005 r epor t ,  

Commi ssi oner  Jor ge Gomez st at ed:  

[ I ] t  i s  i mpor t ant  t o not e t hat  any anal ysi s of  t he 
ef f ect s of  t he enact ment  of  Wi sconsi n act  10 i s ver y 
di f f i cul t  due t o sever al  f act or s i ncl udi ng:  

Many of  t he payment s made on cl ai ms ar e a r esul t  
of  a set t l ement  and not  a j ur y t r i al .   The 
set t l ement  amount  t akes i nt o consi der at i on t he 
caps t hat  exi st ;  t her ef or e t her e i s no 
di scer nabl e amount  t hat  can be at t r i but ed t o a 
r educt i on due t o t he caps.  

I t  i s  not  possi bl e t o det er mi ne t he number  of  t he 
c l ai ms t hat  wer e not  f i l ed due t o a l i mi t ed 
amount  of  economi c damages i n addi t i on t o t he 
caps.  

To concl ude .  .  .  Wi sconsi n' s mal pr act i ce 
mar ket pl ace i s st abl e.   I nsur ance i s avai l abl e 
and af f or dabl e,  and pat i ent s who ar e har med by 
mal pr act i ce occur r ences ar e f ul l y  compensat ed f or  
unl i mi t ed economi c l osses.   Tor t  r ef or m of  1995,  
al ong wi t h wel l  r egul at ed pr i mar y car r i er s and a 

                                                 
19 Maj or i t y op. ,  ¶120.  
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wel l  managed and f ul l y f unded Pat i ent s 
Compensat i on Fund has r esul t ed i n t he st abl e 
medi cal  mal pr act i ce envi r onment ,  and t he 
avai l abi l i t y  of  heal t h car e i n Wi sconsi n. 20 

¶255 The Commi ssi oner ' s new r epor t  makes pl ai n t he i mpact  

of  1995 Act  10.   The " bot t om l i ne concl usi ons"  dr awn by t he 

Commi ssi oner  ar e as f ol l ows:  1995 Act  10 af f ect s set t l ement  

amount s;  i t  di scour ages some cl ai ms f r om bei ng f i l ed;  and i t  has 

" r esul t ed i n [ a]  st abl e medi cal  mal pr act i ce envi r onment ,  and t he 

avai l abi l i t y  of  heal t h car e i n Wi sconsi n. " 21  Accor di ngl y,  t he 

Commi ssi oner  of  I nsur ance,  who i s i n an excel l ent  posi t i on t o 

eval uat e t he ef f ect  of  1995 Act  10,  di sagr ees wi t h t he 

maj or i t y ' s concl usi ons.  

c.  Nat i onal  Dat a 

¶256 Thi r d,  t he maj or i t y c i t es a nat i onal  st udy,  t he " Wei ss 

Rat i ngs, "  pr esent ed by t he Wi sconsi n Academy of  Tr i al  Lawyer s 

( WATL) . 22  Thi s r epor t ,  accor di ng t o WATL,  showed t he l ack of  any 

connect i on bet ween noneconomi c damage caps,  pl ai nt i f f s '  awar ds,  

and mal pr act i ce pr emi ums.   However ,  " t hi s case i s not  about  

whet her  al l  caps,  or  even al l  caps on noneconomi c damages,  ar e 

const i t ut i onal l y per mi ssi bl e.   The quest i on .  .  .  i s  a nar r ow 

one:  I s t he $350, 000 cap .  .  .  on noneconomi c damages i n medi cal  

mal pr act i ce cases set  f or t h i n Wi s.  St at .  §§ 655. 017 and 

893. 55( 4) ( d)  const i t ut i onal ?"   Maj or i t y op. ,  ¶13.    

                                                 
20 Repor t  on t he I mpact  of  1995 Wi sconsi n Act  10 at  3- 4 

( emphasi s added) .  

21 I d. ;  cont r a maj or i t y op. ,  ¶120.  

22 Maj or i t y op. ,  ¶123 n. 141.  
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¶257 The Wei ss r epor t  dr aws t wo br oad concl usi ons.   The 

f i r st  concl usi on i s t hat  noneconomi c damage caps ar e not  hol di ng 

down damage awar ds;  f or  exampl e,  t he medi an awar d i n Wi sconsi n 

i ncr eased over  180% bet ween 1991 and 2002,  f r om about  $90, 000 t o 

about  $256, 000. 23  However ,  i t  shoul d be obvi ous t hat  a cap wi l l  

not  ef f ect  a r educt i on i n t he medi an awar d unt i l  t he medi an 

awar d becomes gr eat er  t han t he cap amount .   As t he cap amount ,  

adj ust ed f or  i nf l at i on,  i s  cur r ent l y $445, 755,  i t  woul d be 

i mpossi bl e f or  t he cap t o r educe t he medi an awar d of  about  

$256, 000. 24  A cap has t he ef f ect  of  r educi ng onl y t he awar ds 

                                                 
23 Mar t i n D.  Wei ss et  al . ,  Medi cal  Mal pr act i ce Caps:  The 

I mpact  of  Non- Economi c Damage Caps on Physi c i an Pr emi ums,  Cl ai ms 
Payout  Level s,  and Avai l abi l i t y  of  Cover age 3 ( Wei ss Rat i ngs,  
I nc.  June 2,  2003)  ( avai l abl e onl i ne at  
ht t p: / / www. wei ssr at i ngs. com) .  

24 The medi an awar d i s ver y di f f er ent  f r om t he mean awar d.   
I n st at i st i cal  par l ance,  t he medi an r ef er s t o " t he mi ddl e val ue 
i n a di st r i but i on,  above and bel ow whi ch l i e an equal  number  of  
val ues. "   Her i t age Di ct i onar y of  t he Engl i sh Language 1120 ( 3d 
ed.  1992) .   By cont r ast ,  t he mean i s what ,  i n ever yday l anguage,  
one woul d cal l  t he " aver age val ue of  a set  of  number s. "   I d.  at  
1116.    

A s i mpl e exampl e i l l ust r at es t he poi nt .   Consi der  f i ve 
noneconomi c damage awar ds,  i n t he f ol l owi ng amount s:  $50, 000,  
$100, 000,  $200, 000,  $350, 000,  and $20 mi l l i on.   Consi der  f ur t her  
t wo st at es,  one i n whi ch damages ar e uncapped and anot her  i n 
whi ch noneconomi c damages ar e capped at  $350, 000.  
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t hat  ar e above t he cap amount .   Accor di ngl y,  t he amount  of  t he 

medi an payout  i s s i mpl y i r r el evant .    

¶258 Si mi l ar l y,  t he maj or i t y c i t es a st udy f r om t he Gener al  

Account i ng Of f i ce.   As i t  di d wi t h t he r epor t  by t he Wi sconsi n 

Commi ssi oner  of  I nsur ance,  t he maj or i t y i s f or ced t o t wi st  t he 

GAO' s bl unt  concl usi on t hat  mal pr act i ce c l ai ms t ended t o be 

l ower  and gr ew l ess r api dl y i n st at es wi t h noneconomi c damage 

caps. 25  The maj or i t y ' s wor dpl ay agai n r eveal s i t s di sr egar d f or  

any evi dence suppor t i ng t he l egi s l at ur e' s act i on,  i n di r ect  

cont r adi ct i on t o hor t at or y st at ement s el sewher e i n t he opi ni on.  

¶259 I n summar y,  " [ c] aps on awar ds .  .  .  have had 

si gni f i cant  ef f ect s,  i n t he di r ect i on and magni t ude t hat  i s 

consi st ent  wi t h t heor y,  pr i or  evi dence,  and common sense. "   

Pat r i c i a M.  Danzon,  The Ef f ect s of  Tor t  Ref or ms on t he Fr equency 

and Sever i t y of  Medi cal  Mal pr act i ce Cl ai ms,  48 Ohi o St .  L. J.  

413,  417 ( 1987)  ( emphasi s added) .   I  agr ee wi t h t he Wi sconsi n 

Commi ssi oner  of  I nsur ance and wi t h t he U. S.  Depar t ment  of  Heal t h 

and Human Ser vi ces t hat  t he noneconomi c damage cap hel ps cont r ol  

                                                                                                                                                             
I n bot h st at es,  t he medi an of  t hi s set  of  dat a i s t he 

mi ddl e number ,  $200, 000.   However ,  t he mean of  t he dat a woul d be 
ver y di f f er ent  i n t he t wo st at es.   I n t he uncapped st at e,  t he 
mean of  t he dat a i s $4. 14 mi l l i on.   I n t he capped st at e,  t he 
mean of  t he dat a i s $210, 000.   The maj or i t y not es t hat  " a ver y 
smal l  number  of  c l ai ms ar e .  .  .  f or  an amount  above t he cap. "   
Maj or i t y op. ,  ¶126.   Thus,  i t  i s  unr emar kabl e t hat  t he cap has 
l i t t l e i f  any ef f ect  on t he medi an awar d.   The Wei ss Repor t ' s 
concl usi on t hat  t he medi an awar d val ue i s unr el at ed t o t he caps 
i s s i mi l ar l y unsur pr i s i ng.   The Wei ss Repor t  appar ent l y di d not  
i nvest i gat e t he mean val ue of  awar ds i n capped ver sus uncapped 
st at es.  

25 Maj or i t y op. ,  ¶124.  
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medi cal  mal pr act i ce damage awar ds and cr eat es a st abl e l egal  

envi r onment . 26  Accor di ngl y,  I  di sagr ee wi t h t he maj or i t y t hat  

t her e i s no r at i onal  connect i on bet ween 1995 Act  10' s enact ment  

of  a cap and t he si ze of  damage awar ds.  

2.  The Cap Hel ps Reduce t he Si ze of  Mal pr act i ce I nsur ance 

Pr emi ums 

 ¶260 The maj or i t y al so quest i ons whet her  t he damage cap has 

act ual l y r educed mal pr act i ce i nsur ance pr emi ums.   Maj or i t y op. ,  

¶¶121- 29.   I t  t r umpet s a r epor t  by t he GAO t hat  mul t i pl e f act or s  

have cont r i but ed t o i ncr eased mal pr act i ce i nsur ance pr emi ums.   

But  even t he GAO r epor t  concl uded t hat  " l osses on medi cal  

mal pr act i ce c l ai ms——whi ch make up t he l ar gest  par t  of  i nsur er s '  

cost s——appear  t o be t he pr i mar y dr i ver  of  r at e i ncr eases i n t he 

l ong r un. " 27  The Congr essi onal  Budget  Of f i ce concl uded t hat  

f eder al  caps on damage awar ds,  i n combi nat i on wi t h ot her  t or t  

r ef or ms,  woul d r educe mal pr act i ce i nsur ance pr emi ums by 25 t o 30 

per cent  over  t he t en- year  per i od bet ween 2004 and 2013. 28  

                                                 
26 See al so Pat r i c i a M.  Danzon,  The Fr equency and Sever i t y 

of  Medi cal  Mal pr act i ce Cl ai ms:  New Evi dence,  49 Law & Cont emp.  
Pr obs.  57,  76 ( 1986)  ( concl udi ng t hat  " [ t ] he aver age i mpact  of  
t he var i ous st at ut es t o cap al l  or  par t  of  t he pl ai nt i f f ' s  
r ecover y has been t o r educe aver age sever i t y by t went y- t hr ee 
per cent . " ) .    

27 Uni t ed St at es Gener al  Account i ng Of f i ce,  Medi cal  
Mal pr act i ce I nsur ance:  Mul t i pl e Fact or s Have Cont r i but ed t o 
I ncr eased Pr emi um Rat es ( GAO- 03- 702)  at  " Hi ghl i ght s"  ( June 
2003) ;  see al so i d.  at  43.  

28 U. S.  Congr ess,  Congr essi onal  Budget  Of f i ce,  Cost  
Est i mat e:  H. R.  5 – Hel p Ef f i c i ent ,  Accessi bl e,  Low- Cost ,  Ti mel y 
Heal t hcar e ( HEALTH)  Act  of  2003 at  4 ( Mar .  10,  2003) .  
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 ¶261 The maj or i t y al so at t empt s t o di spar age t he Wei ss 

r epor t ' s  concl us i on t hat  Wi sconsi n i nsur ance pr emi ums dr opped by 

5% dur i ng 1991- 2002. 29  I n t hat  same el even- year  per i od,  t he 

medi an mal pr act i ce pr emi ums r ose bet ween 35 and 50 per cent  i n 

ot her  st at es. 30   

 ¶262 Undeni abl e st at i st i cal  evi dence r eveal s t hat  i ncr eases 

i n mal pr act i ce i nsur ance pr emi ums ar e f ar  l ower  i n Wi sconsi n 

t han i n st at es wi t hout  caps.   For  exampl e,  dur i ng t he t wo- year  

per i od bet ween 2001 and 2003,  f eder al  st udi es showed t hat  t he 

aver age hi ghest  pr emi um31 i ncr eased 5% i n Wi sconsi n. 32  Over  t he 

same t i me per i od,  t he cost  f or  t he same t ype of  i nsur ance 

cover age i ncr eased 45% i n st at es wi t hout  caps. 33  One st udy t ook 

car e t o not e t hat  t hi s success i n hol di ng down pr emi ums i s " not  

acci dent al . " 34   

 ¶263 As of  2004,  i n 28 st at es,  medi cal  mal pr act i ce i nsur er s 

r epor t ed a l oss r at i o above 100 per cent ;  t hat  i s ,  f or  each 

                                                 
29 Mar t i n D.  Wei ss et  al . ,  Medi cal  Mal pr act i ce Caps:  The 

I mpact  of  Non- Economi c Damage Caps on Physi c i an Pr emi ums,  Cl ai ms 
Payout  Level s,  and Avai l abi l i t y  of  Cover age 16 ( Wei ss Rat i ngs,  
I nc.  June 2,  2003)  ( avai l abl e at  ht t p: / / www. wei ssr at i ngs. com) .  

30 I d.  at  16- 17.  

31 Typi cal l y,  t he " aver age hi ghest  pr emi um"  r ef er s  t o t he 
hi ghest  pr emi um i ncr ease among i nt er nal  medi ci ne,  gener al  
sur ger y or  obst et r i cs/ gynecol ogy speci al i st s.   Uni t ed St at es 
Depar t ment  of  Heal t h & Human Ser vi ces,  Addr essi ng t he New Heal t h 
Car e Cr i s i s at  23.  

32 I d.  

33 I d.  

34 I d.  at  24.  
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pr emi um dol l ar  r ecei ved,  mor e t han one dol l ar  i s  expect ed t o be 

pai d out . 35  As of  2001,  medi cal  mal pr act i ce i nsur er s nat i onal l y  

pai d out  $1. 53 i n c l ai ms and expenses f or  each $1 i n pr emi ums 

col l ect ed. 36  On t he ot her  hand,  Wi sconsi n r epor t ed t he l owest  

r at i o,  61. 71 per cent ,  of  al l  r epor t i ng j ur i sdi ct i ons. 37   

 ¶264 Yet  anot her  r ecent  empi r i cal  st udy showed t hat  

mal pr act i ce " [ p] r emi ums i n st at es wi t h a cap on awar ds wer e 17. 1 

per cent  l ower  t han i n st at es wi t hout  such caps. " 38   

 ¶265 The maj or i t y s i mpl y chooses t o di sbel i eve t hi s 

evi dence,  c l ai mi ng t hat  " di f f er ences i n bot h pr emi ums and cl ai ms 

payment s ar e af f ect ed by mul t i pl e f act or s i n addi t i on t o damage 

caps,  i ncl udi ng st at e pr emi um r at e r egul at i on,  l evel  of  

compet i t i on among i nsur er s,  and i nt er est  r at es and i ncome 

r et ur ns t hat  af f ect  i nsur er s '  i nvest ment  r et ur ns. "   Maj or i t y 

op. ,  ¶125.  

 ¶266 The maj or i t y quest i ons whet her  t he cr i s i s i s r eal .   

See maj or i t y op. ,  ¶160 n.  213.   Consi der  t hi s:  St .  Paul ,  f or  

many year s t he number  one medi cal  mal pr act i ce i nsur er  i n t he 

nat i on,  announced i n 2001 t hat  i t  woul d compl et el y abandon 

pr ovi di ng medi cal  mal pr act i ce i nsur ance because i t  was no l onger  

                                                 
35 Joi nt  Commi t t ee on Fi nance,  I nj ur ed Pat i ent s and Fami l i es 

Compensat i on Fund,  Paper  #450,  at  7 ( May 17,  2005) .  

36 Gunnar ,  supr a n. 9,  at  482.  

37 Joi nt  Commi t t ee on Fi nance,  I nj ur ed Pat i ent s and Fami l i es 
Compensat i on Fund,  Paper  #450,  at  7 ( May 17,  2005) .    

38 Kennet h E.  Thor pe,  The Medi cal  Mal pr act i ce ' Cr i s i s ' :  
Recent  Tr ends and t he I mpact  of  St at e Tor t  Ref or ms,  Heal t h 
Af f ai r s at  W4- 26 ( Jan.  21,  2004)  ( at  
ht t p: / / cont ent . heal t haf f ai r s. or g/ cgi / r epr i nt / hl t haf f . w4. 20v1) .  
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pr of i t abl e.   I n an unr el at ed sect i on of  t he maj or i t y opi ni on,  

t he maj or i t y not es t hat  St .  Paul  pr ovi ded onl y 3. 3% of  

mal pr act i ce i nsur ance i n Pennsyl vani a.   Maj or i t y op. ,  ¶167 n.  

222.   Nat i onal l y ,  t hough,  St .  Paul  " was t he l ar gest  mal pr act i ce 

car r i er  i n t he Uni t ed St at es,  cover i ng 9% of  al l  doct or s. " 39   

 ¶267 However ,  even t he st udi es t he maj or i t y c i t es r ecogni ze 

t hat  whi l e t her e ar e sever al  f act or s dr i v i ng up t he cost  of  

i nsur ance pr emi ums,  mal pr act i ce awar ds ar e one of  t hose 

f act or s. 40  

¶268 For  exampl e,  t he GAO r epor t  concl usi vel y showed t hat  

dur i ng 2001- 02,  st at es wi t h caps exper i enced an aver age pr emi um 

r at e i ncr ease of  10%,  as compar ed wi t h a 29% i ncr ease f or  st at es 

wi t hout  caps over  t he same per i od. 41   

¶269 As t he maj or i t y admi t s,  t he Wi sconsi n Commi ssi oner  of  

I nsur ance i s i n accor d:  " r at e st abi l i t y  coul d be dr amat i cal l y 

i mpact ed f or  bot h t he Fund and pr i mar y car r i er s shoul d t he caps 

be r emoved and i nsur er s f ace unl i mi t ed non- economi c damages. " 42 

                                                 
39 U. S.  Depar t ment  of  Heal t h & Human Ser vi ces,  Conf r ont i ng 

t he New Heal t h Car e Cr i s i s:  I mpr ovi ng Heal t h Car e Qual i t y and 
Lower i ng Cost s By Fi x i ng Our  Medi cal  Li abi l i t y  Syst em at  14 
( Jul .  24,  2002) .  

40 See Heal t h I nsur ance Associ at i on of  Amer i ca,  I ssue Br i ef :  
Why Do Heal t h I nsur ance Pr emi ums Ri se at  13 ( Sept .  2002) .  

41 Uni t ed St at es Gener al  Account i ng Of f i ce,  Pub.  No.  GAO- 03-
836,  Medi cal  Mal pr act i ce:  I mpl i cat i ons of  Ri s i ng Pr emi ums on 
Access t o Heal t h Car e 31- 32 ( Aug.  2003)  ( avai l abl e at  
www. gao. gov/ new. i t ems/ d03836. pdf ) .    

42 Maj or i t y op. ,  ¶122 ( c i t i ng Repor t  on t he I mpact  of  1995 
Wi sconsi n Act  10) .  
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¶270 The maj or i t y ' s r ej ect i on of  such st r ai ght f or war d 

st at ement s and evi dence pr ovi des f ur t her  pr oof  of  i t s  compl et e 

abandonment  of  t he st andar d of  r evi ew.   As i n ot her  par t s of  i t s  

opi ni on,  i nst ead of  sear chi ng f or  or  const r uct i ng a r at i onal e t o 

suppor t  t he l egi s l at ur e' s act i on,  t he maj or i t y  t akes i t  upon 

i t sel f  t o wei gh compet i ng evi dence and deci des t he mat t er  as i f  

i t  wer e deci di ng a case on de novo r evi ew.  

 ¶271 Thi s cour t  used t o summar i ze t he appr opr i at e st andar d 

of  r evi ew as f ol l ows:  " ' Judi c i al  r esponse t o a chal l enged 

l egi s l at i ve c l assi f i cat i on r equi r es onl y t hat  t he r evi ewi ng 

cour t  l ocat e some r easonabl e basi s f or  t he c l assi f i cat i on 

made. ' "   Sambs,  97 Wi s.  2d at  371 ( emphasi s added)  ( c i t at i on 

omi t t ed) .   Now,  i nst ead of  at t empt i ng t o l ocat e a r at i onal e t o 

suppor t  t he caps,  t he maj or i t y sear ches f or  st udi es t o di scr edi t  

t hem.    

¶272 The l egi s l at ur e had a r at i onal  basi s t o f i nd t hat  t he 

noneconomi c damage cap assi st s i n r educi ng medi cal  mal pr act i ce 

i nsur ance pr emi ums.    

C.  The Cap Pr ot ect s  t he Fund' s Fi nanci al  St at us and Keeps t he 

Annual  Pr ovi der  Assessment s t o a Reasonabl e Level  

 ¶273 The maj or i t y ' s t hi r d l egi s l at i ve obj ect i ve shoul d al so 

be separ at ed i nt o t wo component  obj ect i ves:  pr eser vi ng t he 

Fund' s f i nanci al  st at us and keepi ng annual  pr ovi der  assessment s 

t o a r easonabl e l evel .   On bot h gr ounds,  t he l egi s l at ur e had a 

r at i onal  basi s t o concl ude t hat  t he noneconomi c damage cap 

ser ves t he i nt ended pur poses.  
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1.  The Cap Pr ot ect s t he Fund' s Fi nanci al  St at us 

 ¶274 I n December  1994,  t he nonpar t i san Wi sconsi n 

Legi s l at i ve Audi t  Bur eau compi l ed an account i ng est i mat e 

r eveal i ng t hat  t he Fund was i n di r e economi c st r ai t s. 43  The Fund 

had an account i ng def i c i t  of  $67. 9 mi l l i on. 44  As t he maj or i t y 

not es,  t hi s def i c i t  dat ed f r om t he Fund' s " f i r st  10 year s of  

oper at i on. "   Maj or i t y op. ,  ¶150 n. 195.   " For  a number  of  year s,  

t he Boar d ha[ d]  been st udyi ng ways t o .  .  .  r et i r e i t s f i nanci al  

def i c i t . " 45 

 ¶275 The Of f i ce of  t he Commi ssi oner  of  I nsur ance pr epar ed a 

f i scal  est i mat e i n connect i on wi t h 1995 Assembl y Bi l l  36,  and 

concl uded as f ol l ows:  

I n eval uat i ng t he f i scal  i mpact  of  1995 AB 35, 46 OCI  
concent r at ed on i t s ef f ect  on t he Fund.    .  .  .   

.  .  .  .   

 .  .  .  I f  a cap had been i n pl ace as of  June 30,  1994,  
t he br eak- even Fund l evel s coul d have been r educed by 
19. 0% or  appr oxi mat el y $10. 5 mi l l i on.   Over  a f i ve-
year  per i od t he t ot al  cumul at i ve savi ngs r esul t i ng 

                                                 
43 Wi sconsi n Legi s l at i ve Audi t  Bur eau,  Audi t  Summar y:  

Pat i ent s Compensat i on Fund,  Document  94- 29,  at  1 ( Dec.  1994) .  

44 I d. ;  see al so maj or i t y op. ,  ¶150 n. 195.    

45 Test i mony of  Pet er  Far r ow,  Execut i ve Assi st ant  t o t he 
Commi ssi oner  of  I nsur ance,  bef or e t he Assembl y Commi t t ee on 
I nsur ance,  Secur i t i es,  and Cor por at e Pol i cy,  at  1 ( Jan.  19,  
1995) .  

46 The r ef er ence t o " 1995 A. B.  35"  i s an obvi ous 
t ypogr aphi cal  er r or  l ogi cal l y i nt ended t o r ef er ence 1995 A. B.  
36.   1995 A. B.  35 concer ned subst i t ut i on of  j udges i n cr i mi nal  
cases,  and was never  passed.    
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f r om a cap of  $250, 000 enact ed June 30,  1994,  i s 
pr oj ect ed t o be $67. 8 mi l l i on. 47 

 ¶276 Lat er ,  as t he maj or i t y not es,  t he bi l l  was r evi sed t o 

r ef l ect  an i ncr eased cap of  $350, 000.   A r evi sed f i scal  est i mat e 

was never  done.   Cumul at i ve savi ngs may have been used si mpl y t o 

r educe pr ovi der  assessment s.   I n r et r ospect ,  t hough,  i s i t  

mer el y a f asci nat i ng coi nci dence t hat  t he Fund had a def i c i t  of  

$67. 9 mi l l i on,  and t he Commi ssi oner  of  I nsur ance est i mat ed t he 

f i ve- year  savi ngs t o t he Fund at  $67. 8 mi l l i on?   

 ¶277 I t  i s  i nt er est i ng t o exami ne t he Fund' s def i c i t  

t hr ough t he past  t went y year s,  keepi ng i n mi nd t hat  t he ef f ect s 

of  t or t  r ef or m of t en t ake t hr ee t o f i ve year s t o become 

appar ent , 48 pr obabl y because of  t he l ag t i me bet ween enact ment  

and t he f i l i ng of  c l ai ms based on event s t hat  occur r ed af t er  

enact ment .   Wi t h t hat  i n mi nd,  consi der  t he f ol l owi ng dat a and 

comment ar y:  

 

 

                                                 
47 Fi scal  est i mat e f or  1995 A. B.  36.  

48 Dani el  Kessl er  and Mar k McCl el l an,  Do Doct or s Pr act i ce 
Def ensi ve Medi ci ne?,  111 Quar t er l y J.  of  Econ.  353,  386 ( 1996) .  
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Year      Sur pl us ( Def i c i t ) 49 

1980- 1981     ( 8, 000, 000) *  

1981- 1982     ( 9, 000, 000) *  

1982- 1983     ( 20, 000, 000) *  

1983- 1984     ( 50, 000, 000) *  

1984- 1985     ( 80, 000, 000) *  

Pr i or  t o 1985,  no cap on noneconomi c damages exi st ed.   1985 Act  

340 capped noneconomi c damages at  $1, 000, 000.  

1985- 86     ( 100, 000, 000) *  

1986- 87     ( 112, 000, 000) *  

1987- 88     ( 122, 700, 000)  

Thr ee year s af t er  1985 Act  340 became l aw,  t he Fund' s def i c i t  

began t o decr ease.  

1988- 89     ( 108, 300, 000) *  

1989- 90     ( 73, 597, 992)  

1990- 91     ( 71, 679, 588)  

I n 1991 t he damage caps enact ed i n 1985 Act  340 wer e " sunset , "  

meani ng t hat  no cap exi st ed.  

1991- 92     ( 78, 982, 681)  

                                                 
49 Fi gur es mar ked wi t h *  ar e est i mat ed f r om gr aphi cal  dat a.   

See Wi sconsi n Legi s l at i ve Audi t  Bur eau,  An Audi t  of  Pat i ent s 
Compensat i on Fund,  Document  94- 29 7- 8 ( Dec.  1994)  ( Fi gur e 1) .   
Def i c i t s bet ween FY 1989- 90 and 1991- 92 ar e t aken f r om Wi sconsi n 
Legi s l at i ve Audi t  Bur eau,  An Audi t  of  Pat i ent s Compensat i on 
Fund,  Document  93- 18 10 ( Jul y 1993) .   Def i c i t s bet ween FY 1992-
93 and 1993- 94 ar e t aken f r om Wi sconsi n Legi s l at i ve Audi t  
Bur eau,  An Audi t  of  Pat i ent s Compensat i on Fund,  Document  94- 29 
18 ( Dec.  1994) .   Def i c i t  and sur pl us amount s bet ween 1994- 95 and 
2001- 02 ar e t aken f r om Legi s l at i ve Fi scal  Bur eau,  Paper  #458:  
Pat i ent s Compensat i on Fund 7 ( Apr .  23,  2003) .   The 2003- 04 val ue 
i s dr awn f r om Wi sconsi n Legi s l at i ve Audi t  Bur eau,  An Audi t :  
I nj ur ed Pat i ent s and Fami l i es Compensat i on Fund 37 ( Oct .  2004) .  
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1992- 93     ( 71, 613, 641)  

1993- 94     ( 67, 903, 761)  

1994- 95     ( 57, 722, 800)  

I n 1994 t he l egi s l at ur e st udi ed whet her  t o r eenact  caps.   1995 

Act  10,  r eenact i ng caps,  became l aw i n May 1995.  

1995- 96     ( 41, 795, 500)  

1996- 97     ( 44, 094, 200)  

1997- 98     ( 22, 166, 700)  

Thr ee year s af t er  t he passage of  1995 Act  10,  t he Fund' s 

f or t unes dr amat i cal l y i mpr oved,  and i t  began t o show an 

account i ng sur pl us f or  t he f i r st  t i me.  

1998- 99     8, 579, 800 

1999- 00     27, 229, 700 

2000- 01     28, 460, 500 

2001- 02     6, 604, 100 

2002- 03     7, 935, 026 

 ¶278 The maj or i t y r el i es on i t s exper t i se i n account i ng t o 

conduct  a det ai l ed f i scal  anal ysi s50 and t hen decl ar es 

The Fund has f l our i shed bot h wi t h and wi t hout  a cap.   
I f  t he amount  of  t he cap di d not  i mpact  t he Fund' s 
f i scal  st abi l i t y  and cash f l ow i n any appr ec i abl e 
manner  when no caps exi st ed or  when a $1, 000, 000 cap 
exi st ed,  t hen t he r at i onal  basi s st andar d r equi r es 
mor e t o j ust i f y  t he $350, 000 cap as r at i onal l y  r el at ed 
t o t he Fund' s f i scal  condi t i on.  

Maj or i t y op. ,  ¶158.    

                                                 
50 Maj or i t y op. ,  ¶¶130- 58.  
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¶279 Thi s anal ysi s,  whi l e admi t t edl y an i nexact  sci ence,  

shows t hat  t he caps do have an i mpact  on t he Fund' s f i scal  

st abi l i t y .   Recent  est i mat es conf i r m t hi s anal ysi s.  

 ¶280 On May 17,  2005,  t he Legi s l at i ve Fi scal  Bur eau 

r el eased Paper  #450,  r el at i ng t o t he Pat i ent s Compensat i on Fund.   

The paper  not es t hat  t hi s cour t  uphel d t he cap on noneconomi c 

damages i n wr ongf ul  deat h cases,  and had accept ed r evi ew i n t he 

case at  bar .   The st udy not es t hat ,  accor di ng t o act uar i al  

est i mat es,  " i f  Wi sconsi n' s cap on noneconomi c damages wer e t o be 

decl ar ed unconst i t ut i onal ,  t he pot ent i al  f und l i abi l i t i es may be 

i ncr eased by an est i mat ed $150 mi l l i on t o $200 mi l l i on. " 51 

 ¶281 I n 2001,  t he nonpar t i san Legi s l at i ve Audi t  Bur eau 

r eached t he same f i ndi ngs:  " Act i on by t he Boar d of  Gover nor s and 

t he Legi s l at ur e .  .  .  have cont r i but ed t o a s i gni f i cant  

i mpr ovement  i n t he Fund' s f i nanci al  posi t i on,  whi ch showed an 

account i ng sur pl us of  $27. 2 mi l l i on as of  June 30,  2000. " 52  The 

2001 st udy speci f i cal l y c i t ed t he l egi s l at ur e' s r e- est abl i shment  

of  a l i mi t  on awar ds f or  non- economi c damages i n 1995 as one of  

t he r easons behi nd t he Fund' s st abi l i zat i on. 53 

 ¶282 The nonpar t i san st udy pr ovi ded concr et e evi dence f or  

t hi s f i ndi ng:  " t he Fund' s c l ai m payment s wer e bel ow $20 mi l l i on 

                                                 
51 Legi s l at i ve Fi scal  Bur eau,  Paper  #450:  I nj ur ed Pat i ent s 

and Fami l i es Compensat i on Fund 8 ( May 17,  2005) .    

52 Let t er  f r om Jani ce Muel l er ,  St at e Audi t or ,  t o Senat or  
Gar y Geor ge and Repr esent at i ve Joseph Lei bham,  Co- chai r per sons,  
Legi s l at i ve Audi t  Commi t t ee ( June 5,  2001) .  

53 Legi s l at i ve Audi t  Bur eau,  An Audi t :  Pat i ent s Compensat i on 
Fund 11 ( June 2001) .  
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i n each year  f r om FY 1997- 98 t hr ough FY 1999- 2000.   I n cont r ast ,  

a number  of  r ecent  medi cal  mal pr act i ce cases i n ot her  st at es 

have r esul t ed i n ver di ct s of  mor e t han $30 mi l l i on,  i ncl udi ng a 

$79 mi l l i on ver di ct  i n New Yor k,  a $55 mi l l i on ver di ct  i n 

I l l i noi s,  and a $40 mi l l i on ver di ct  i n Texas. " 54  I n ot her  wor ds,  

t hanks t o t he maj or i t y ' s act i on t oday,  t he Fund may be hel d 

l i abl e f or  an awar d i n a s i ngl e case t hat  dwar f s t he Fund' s 

cur r ent  year l y expendi t ur es.   I t  i s  i mpossi bl e t o concei ve t hat  

t hi s woul d not  have a del et er i ous ef f ect  on t he Fund.    

 ¶283 The maj or i t y i gnor es t hi s evi dence.   The l egi s l at ur e 

had a r at i onal  basi s t o bel i eve t hat  t he cap woul d i ncr ease t he 

f i nanci al  st abi l i t y  of  t he f und.    

2.  The Cap Al l ows t he Fund t o Keep Pr ovi der  Assessment s t o a 

Reasonabl e Level  

 ¶284 The damage cap has al so al l owed t he Fund t o keep 

pr ovi der  assessment s l ow.   Bet ween f i scal  year  1995- 96 and 

f i scal  year  2001- 02,  t he Fund i ncr eased assessment s onl y once. 55 

I n anot her  year ,  t her e was no change i n assessment s.   I n t he 

r emai ni ng f i ve year s,  assessment s decr eased. 56   

 ¶285 The maj or i t y pl ai nl y st at es t hat  one of  t he 

l egi s l at i ve obj ect i ves was t o keep pr ovi der  assessment s t o a 

mi ni mum.   Af t er  exami ni ng t he dat a,  despi t e i t s best  ef f or t s t he 

maj or i t y i s power l ess t o concl ude t hat  t hi s obj ect i ve has not  

been met .   Accor di ngl y,  as t he dat a do not  suppor t  t he answer  

                                                 
54 I d.  at  12.  

55 I d.  at  15.  

56 I d.  
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t he maj or i t y sought ,  t he maj or i t y s i mpl y r ecast s t he i nqui r y:  

" I n any event ,  as we expl ai n bel ow,  a r educt i on i n t he 

assessment s i s not  necessar i l y  ger mane t o t he l egi s l at i ve 

obj ect i ves .  .  .  . "   Maj or i t y op. ,  ¶154.   How can t he maj or i t y 

make t hi s c l ai m af t er  st at i ng ear l i er  i n t he opi ni on t hat  

keepi ng assessment s l ow was i t sel f  one of  t he l egi s l at i ve 

obj ect i ves? 

¶286 Fr om an account i ng per spect i ve,  i t  shoul d be cl ear  

t hat  t he l evel  of  t he assessment s i s t i ed i n some way t o t he 

f i nanci al  heal t h of  t he Fund.   As t he Fund' s st abi l i t y  and 

asset s i ncr ease,  t he assessment s wi l l  go down.   As al r eady 

not ed,  t he maj or i t y ' s r emoval  of  t he cap wi l l  decr ease t he 

economi c heal t h of  t he Fund,  and l i kel y i ncr ease t he pr ovi der  

assessment s.    

D.  The Cap Reduces t he Over al l  Cost  of  Heal t h Car e 

 ¶287 The maj or i t y opi ni on does not  al l ege t hat  noneconomi c 

damage caps do not  r educe t he cost  of  heal t h car e.   Rat her ,  t he 

maj or i t y concent r at es on t he f act  t hat  " medi cal  mal pr act i ce 

i nsur ance pr emi ums ar e an exceedi ngl y smal l  por t i on of  over al l  

heal t h car e cost s. "   Maj or i t y op. ,  ¶162.   The maj or i t y equat es 

smal l  per cent ages wi t h smal l  cost s.   

 ¶288 A mul t i t ude of  st udi es and st at i st i cs bel i e t he 

maj or i t y ' s concl usi on.   Fi r st ,  a May 2003 st udy by t he Joi nt  

Economi c Commi t t ee of  t he Uni t ed St at es Congr ess concl uded t hat  

medi cal  mal pr act i ce r ef or m coul d pr oduce $12. 1 bi l l i on t o $19. 5 

bi l l i on i n annual  savi ngs f or  t he f eder al  gover nment ,  and,  by 

decr easi ng cost s ,  i ncr ease t he number  of  Amer i cans wi t h heal t h 
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i nsur ance cover age by as many as 3. 9 mi l l i on peopl e. 57  Anot her  

st udy est i mat ed t hat  t he savi ngs f r om nat i onal  r ef or m woul d be 

$70 t o $126 bi l l i on dol l ar s per  year . 58 

 ¶289 The Congr essi onal  Budget  Of f i ce has est i mat ed t hat  

mal pr act i ce r ef or ms,  i ncl udi ng t he i mposi t i on of  caps on 

noneconomi c damages,  woul d r esul t  i n a 0. 4 per cent  decr ease i n 

t he pr i ce of  heal t h i nsur ance. 59  Nat i onwi de,  t hi s woul d mean 

t hat  an addi t i onal  385, 000 Amer i cans coul d obt ai n heal t h 

i nsur ance. 60 

 ¶290 Whi l e t hese f i gur es may r epr esent  a smal l  per cent age 

of  t ot al  heal t h car e cost s or  t he t ot al  number  of  Amer i cans,  

t hey ar e not  i nconsequent i al .   Ther e i s no r eason t o bel i eve 

t hat  t hese f i ndi ngs ar e not  al so appl i cabl e,  on a smal l er  scal e,  

i n Wi sconsi n.   The l egi s l at ur e had a r at i onal  basi s t o bel i eve 

t hat  t he i mposi t i on of  damage caps woul d r educe over al l  heal t h 

car e cost s and i ncr ease t he avai l abi l i t y  of  heal t h i nsur ance.  

E.  The Cap Encour ages Pr ovi der s t o St ay i n Wi sconsi n and 

Reduces t he Pr act i ce of  Def ensi ve Medi ci ne 

 ¶291 The maj or i t y concl udes t hat  t he exi st ence of  t he cap 

does not  encour age pr ovi der s t o st ay i n Wi sconsi n,  nor  does i t  

                                                 
57 Uni t ed St at es Congr ess Joi nt  Economi c Commi t t ee,  

Li abi l i t y  f or  Medi cal  Mal pr act i ce at  1.  

58 Uni t ed St at es Depar t ment  of  Heal t h & Human Ser vi ces,  
Addr essi ng t he New Heal t h Car e Cr i s i s at  11.  

59 U. S.  Congr ess,  Joi nt  Economi c Commi t t ee,  Li abi l i t y  f or  
Medi cal  Mal pr act i ce at  22.    

60 I d.  
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r educe t he pr act i ce of  def ensi ve medi ci ne.   I  di sagr ee on bot h 

count s.  

1.  The Cap Encour ages Heal t h Car e Pr ovi der s t o Remai n i n 

Wi sconsi n 

 ¶292 I n one t er m,  t hi s cour t  has t r ansf or med t he medi cal  

mal pr act i ce c l i mat e i n t hi s st at e.   I n Lager st r om v.  Myr t l e 

Wer t h Hospi t al ,  2005 WI  124,  ___ Wi s.  2d ___,  ___ N. W. 2d ___,  

t he cour t  evi scer at ed t he st at ut e modi f y i ng t he col l at er al  

sour ce r ul e i n medi cal  mal pr act i ce act i ons.   I n Phel ps,  t he 

cour t  hel d t hat  medi cal  r esi dent s ar e not  heal t h car e pr ovi der s 

cover ed by Chapt er  655.   And t oday,  t he maj or i t y del i ver s i t s 

mast er st r oke——t he abol i t i on of  t he st at ut or y cap on noneconomi c 

damages.  

 ¶293 The maj or i t y di smi sses any pot ent i al  consequences,  

c i t i ng a GAO st udy' s t ent at i ve concl usi on t hat ,  " doct or s do not  

appear  t o l eave or  ent er  st at es t o pr act i ce based on caps on 

noneconomi c damages .  .  .  . "   Maj or i t y op. ,  ¶168.   However ,  t he 

GAO st udy i ncl uded l i mi t ed dat a f r om onl y f i ve st at es. 61  The 

maj or i t y c l ai ms t hat  t hese concl usi ons " ar e suppor t ed by ot her  

r epor t s and st udi es. "   Maj or i t y op. ,  ¶169.   Thi s i s s i mpl y 

i ncor r ect .    

¶294 The maj or i t y c i t es t hr ee ot her  " st udi es. "   The f i r st  

i s  a st udent - wr i t t en comment . 62  Far  f r om suppor t i ng t he 
                                                 

61 U. S.  Gener al  Account i ng Of f i ce,  Medi cal  Mal pr act i ce:  
I mpl i cat i ons of  Ri s i ng Pr emi ums on Access t o Heal t h Car e,  GAO03-
836 17 ( August  2003)  ( avai l abl e at  ht t p: / / www. gao. gov) .  

62 Laur en El i zabet h Ral l o,  Comment ,  The Medi cal  Mal pr act i ce 
Cr i s i s——Who Wi l l  Del i ver  t he Babi es of  Today,  t he Leader s of  
Tomor r ow?,  20 J.  Cont emp.  Heat h L.  & Pol ' y 509 ( 2004) .  
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maj or i t y ' s mi st aken pr emi se,  t hi s ar t i c l e r el at es anecdot al  

evi dence of  physi c i an mi gr at i on f r om st at es wi t hout  a 

noneconomi c damage cap. 63  The maj or i t y l at ches on t o t he 

ar t i c l e' s r ecogni t i on t hat  t he AMA has not  decl ar ed Wi sconsi n a 

" pr obl em"  st at e,  maj or i t y op. ,  ¶169 n. 227,  but  t he maj or i t y 

mi sses t he poi nt .   Wi sconsi n i s not  i n a medi cal  mal pr act i ce 

cr i s i s because t he l egi s l at ur e has addr essed i t  t hr ough t or t  

r ef or m.   By undoi ng t he wor k of  t he l egi s l at ur e,  t he maj or i t y 

wi l l  dr ag Wi sconsi n back i nt o t he cr i s i s.   I t  i s  di s i ngenuous t o 

c l ai m t hat  Wi sconsi n i s not  exper i enci ng a phys i c i an mi gr at i on 

pr obl em and use t hat  as a r eason t o get  r i d of  t he cap,  when t he 

cap i s one r eason t hat  Wi sconsi n has no mi gr at i on pr obl em at  

t hi s t i me.  

 ¶295 Anot her  ar t i c l e c i t ed by t he maj or i t y c i t es t he GAO 

st udy al r eady di scussed,  as wel l  as sever al  newspaper  ar t i c l es,  

but  adds no i ndependent  r esear ch t o t he quest i on. 64 

 ¶296 The t hi r d ar t i c l e t he maj or i t y ci t es i s a pol i cy paper  

pr esent ed t o t he I l l i noi s St at e Bar  Associ at i on and l at er  t he 

I l l i noi s Gener al  Assembl y. 65  The I l l i noi s l egi s l at or s obvi ousl y  

wer e not  convi nced by t he asser t i ons i n t he st udy——t hey enact ed 

                                                 
63 I d.  at  510- 11.  

64 Geof f  Boehm,  Debunki ng Medi cal  Mal pr act i ce Myt hs:  
Unr avel i ng t he Fal se Pr emi ses Behi nd " Tor t  Ref or m" ,  5 Yal e J.  
Heal t h Pol ' y,  L.  & Et hi cs 357,  360- 61 & n. 17.  

65 Maj or i t y op. ,  ¶170 n. 229 ( c i t i ng Nei l  Vi dmar ,  Medi cal  
Mal pr act i ce and t he Tor t  Syst em i n I l l i noi s:  A Repor t  t o t he 
I l l i noi s St at e Bar  Associ at i on,  73- 82 ( May 2005) .  
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a $500, 000 cap on noneconomi c damages i n medi cal  mal pr act i ce 

act i ons shor t l y t her eaf t er . 66 

 ¶297 Onl y one st udy has compr ehensi vel y sur veyed t hi s 

quest i on.   I n 2003,  t he U. S.  Depar t ment  of  Heal t h & Human 

Ser vi ces commi ssi oned a st udy t hat  eval uat ed dat a f r om 49 st at es 

over  an ext ended t i me per i od. 67  Thi s st udy concl uded t hat  

" St at es wi t h a cap aver age 24 mor e physi c i ans per  100, 000 

r esi dent s t han St at es wi t hout  a cap.   Thus,  St at es wi t h caps 

have about  12 per cent  mor e physi c i ans per  capi t a t han St at es 

wi t hout  a cap. " 68 

 ¶298 Thi s ef f ect  i s  even mor e pr onounced i n Wi sconsi n.   The 

same st udy eval uat ed t he suppl y of  physi c i ans i n Wi sconsi n over  

t he year s 1970- 2000,  and f ound t hat  t he phys i c i an popul at i on 

i ncr eased by 104. 5% over  t hat  t i me span. 69  Meanwhi l e,  t he 

aver age suppl y i n st at es wi t hout  caps i ncr eased by onl y 79. 1%——a 

di f f er ence of  over  25%. 70 

 ¶299 Si mi l ar l y,  i n Wi sconsi n,  t he Commi ssi oner  of  I nsur ance 

r epor t ed i ncr eases i n t he number  of  physi c i ans i n Wi sconsi n i n 

2005.   Thi s concl usi on f or ces t he maj or i t y t o expl ai n away yet  

mor e evi dence of  t he posi t i ve ef f ect s of  t he cap;  accor di ng t o 

                                                 
66 Dave McKi nney,  Chr i s Fusco,  et  al . ,  Medi cal  Mal pr act i ce 

Caps Cl ear ed,  Chi cago Sun- Ti mes ( May 26,  2005) .  

67 Uni t ed St at es Dep' t  of  Heal t h & Human Ser vs. ,  The I mpact  
of  St at e Laws Li mi t i ng Mal pr act i ce Awar ds on t he Geogr aphi c 
Di st r i but i on of  Physi c i ans ( Jul .  3,  2003) .  

68 I d.  

69 I d.  

70 I d.  
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t he maj or i t y,  t he r epor t  i s  unr el i abl e because t he Commi ssi oner  

di d not  expr essl y concl ude t hat  t he posi t i ve ef f ect  was t he 

r esul t  of  t he noneconomi c damage cap.   Once agai n,  t he maj or i t y 

doesn' t  l et  har d evi dence get  i n t he way of  i t s  pr eor dai ned 

concl usi on.  

¶300 Yet  anot her  st udy,  af t er  eval uat i ng subst ant i al  

st at i st i cal  dat a spanni ng 1980- 1998,  conf i r med t hat  " enact i ng 

caps on non- economi c damages i s an ef f ect i ve way t o at t r act  and 

r et ai n physi c i ans. " 71  The st udy went  one st ep f ur t her ,  

est abl i shi ng t hat  t he i ncr eased number  of  physi c i ans t r ansl at ed 

t o i ncr eased avai l abi l i t y  of  heal t h car e i n some r egi ons,  

st at i st i cal l y r educi ng i nf ant  mor t al i t y r at es among Af r i can-

Amer i can babi es by 67 deat hs per  100, 000 bi r t hs. 72 

 ¶301 A smal l  dose of  common sense compel s t he concl usi on 

t hat  doct or s woul d pr ef er  t o pr act i ce medi ci ne i n a f avor abl e 

l egal  envi r onment .   The quot ed sur veys conf i r m t hi s not i on.   

Accor di ngl y,  t he l egi s l at ur e had a r at i onal  basi s t o concl ude 

t hat  t he cap on noneconomi c damages woul d encour age physi c i ans 

t o r emai n i n——or  move i nt o——Wi sconsi n.  

2.  The Cap Reduces t he Pr act i ce of  Def ensi ve Medi ci ne 

                                                 
71 Jonat han Kl i ck & Thomas St r at mann,  Does Medi cal  

Mal pr act i ce Ref or m Hel p St at es Ret ai n Physi c i ans and Does I t  
Mat t er ? 12- 13 ( Oct .  2,  2003)  ( unpubl i shed manuscr i pt ,  avai l abl e 
at  ht t p: / / paper s. ssr n. com/ sol 3/ paper s. cf m?abst r act _i d=453481) .   
The st udy concl uded " The ef f ect  of  caps on non- economi c damages 
i n gener al  and t hose set  at  $500, 000 i s posi t i ve on t he number  
of  doct or s per  capi t a,  and t he r esul t  i s  st at i st i cal l y 
s i gni f i cant . "   I d.  at  9 ( emphasi s added) .   The noneconomi c 
damage cap i n Wi s.  St at .  § 893. 55( 4) ( d) ,  adj ust ed f or  i nf l at i on,  
i s  cur r ent l y $445, 775.  

72 I d.  at  13- 14.    
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 ¶302 The i ssue of  whet her  doct or s ar e l ess l i kel y t o 

pr act i ce def ensi ve medi ci ne i s r el at ed t o medi cal  mi gr at i on.   

Maj or i t y op. ,  ¶172.   The maj or i t y admi t s t hat  " an ' accur at e 

measur ement  of  t he ext ent  of  t hi s phenomenon i s v i r t ual l y 

i mpossi bl e, ' "  t hen hol ds t hi s di f f i cul t y agai nst  t he 

l egi s l at ur e.   I d. ,  ¶173.  

 ¶303 The maj or i t y c i t es t hr ee st udi es,  al l  concl udi ng t hat  

def ensi ve medi ci ne i s di f f i cul t  t o measur e because " [ f ] i ndi ngs 

about  def ensi ve medi ci ne must  be based on sur veys of  heal t h car e 

pr ovi der s .  .  .  . "   Maj or i t y op. ,  ¶174.  

 ¶304 I t  i s  t r ue t hat  physi c i an sur veys pr ovi de ampl e 

evi dence of  t he exi st ence of  t he pr act i ce of  def ensi ve medi ci ne.   

However ,  t he maj or i t y ' s asser t i on t hat  such sur veys ar e t he onl y 

evi dence of  t he pr act i ce i s s i mpl y not  cor r ect .   On t he 

cont r ar y,  " [ a]  l ar ge body of  r esear ch has accumul at ed showi ng 

t hat  medi cal  mal pr act i ce l i abi l i t y  causes doct or s t o pr act i ce 

def ensi ve medi ci ne. " 73  Of  cour se,  t he maj or i t y r epudi at es or  

i gnor es physi c i an sur veys at t est i ng t o t he f act  t hat  " mor e t han 

t hr ee out  of  f our  ( 76 per cent )  doct or s r epor t  t hat  t hey pr act i ce 

def ensi ve medi ci ne. " 74  However ,  sci ent i f i c  st udi es ar r i ve at  t he 

same concl usi on.  

¶305 I n 1996,  a st udy j oi nt l y under t aken by St anf or d 

Uni ver si t y and t he Nat i onal  Bur eau on Economi c Resear ch empl oyed 

mat hemat i cal  model s and st at i st i cal  r esear ch over  t he year s 

                                                 
73 U. S.  Congr ess,  Joi nt  Economi c Commi t t ee,  Li abi l i t y  f or  

Medi cal  Mal pr act i ce at  13 ( col l ect i ng st udi es) .   

74 I d.   See al so Gunnar ,  supr a n. 9,  at  495.  
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1984- 1990 t o st udy t he ef f ect  of  medi cal  mal pr act i ce r ef or m——

par t i cul ar l y noneconomi c damage caps——on t he pr act i ce of  

def ensi ve medi ci ne.   Dani el  Kessl er  and Mar k McCl el l an,  Do 

Doct or s Pr act i ce Def ensi ve Medi ci ne?,  111 Quar t er l y J.  of  Econ.  

353 ( 1996) .   The concl usi on:   " Our  anal ysi s i ndi cat es t hat  

r ef or ms t hat  di r ect l y l i mi t  l i abi l i t y——caps on damage awar ds, [ 75]  

abol i t i on of  puni t i ve damages, [ 76]  abol i t i on of  mandat or y 

pr ej udgment  i nt er est ,  and col l at er al - sour ce- r ul e r ef or ms[ 77] ——

r educe hospi t al  expendi t ur es by 5 t o 9 per cent  wi t hi n t hr ee t o 

f i ve year s of  adopt i on,  wi t h t he f ul l  ef f ect s of  r ef or ms 

r equi r i ng sever al  year s t o appear . "   I d.  at  386. 78  The st udy 

f ur t her  f ound t hat   

i f  r ef or ms di r ect l y l i mi t i ng mal pr act i ce l i abi l i t y  had 
been appl i ed t hr oughout  t he Uni t ed St at es [ bet ween 
1984 and 1990]  expendi t ur es on car di ac di sease woul d 
have been ar ound $450 mi l l i on per  year  l ower  f or  each 
of  t he f i r st  t wo year s af t er  adopt i on and cl ose t o 
$600 mi l l i on per  year  l ower  f or  each of  year s t hr ee 

                                                 
75 See Wi s.  St at .  § 893. 55( 4) ( d)  ( t oday decl ar ed 

unconst i t ut i onal  by t he maj or i t y) .  

76 See Wi s.  St at .  § 893. 55( 5) ;  Lund v.  Kokemoor ,  195 
Wi s.  2d 727,  734,  537 N. W. 2d 21 ( Ct .  App.  1995) .    

77 See Wi s.  St at .  § 893. 55( 7)  ( evi scer at ed by t he maj or i t y 
i n Lager st r om v.  Myr t l e Wer t h Hospi t al ,  2005 WI  124,  ___ 
Wi s.  2d ___,  ___ N. W. 2d ___) .  

78 The GAO st udy ci t ed by t he maj or i t y di d not  di sput e t hese 
concl usi ons,  but  comment ed t hat  " t he savi ngs cannot  be 
gener al i zed acr oss al l  ser vi ces,  popul at i ons,  and heal t h 
condi t i ons. "   Uni t ed St at es Gener al  Account i ng Of f i ce,  Pub.  No.  
GAO- 03- 836,  Medi cal  Mal pr act i ce:  I mpl i cat i ons of  Ri s i ng Pr emi ums 
on Access t o Heal t h Car e,  GAO- 03- 836,  at  30 ( 2003) .   Asi de f r om 
t hat  concl usor y comment ,  t he GAO di d not  gi ve any st at i st i cal  
r eason t hat  t he st udy' s f i ndi ngs woul d not  be mor e wi del y 
appl i cabl e.  
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t hr ough f i ve af t er  adopt i on,  compar ed wi t h nonadopt i on 
of  di r ect  r ef or ms.    

I d.  at  387.    

¶306 Anot her  r ecent  st udy concl uded t hat  t or t  r ef or m,  

i ncl udi ng t he i mposi t i on of  damage caps,  woul d r esul t  i n 

" bet ween $9. 3 bi l l i on and $16. 7 bi l l i on i n addi t i onal  budget ar y 

savi ngs i n 2013 f r om r educed def ensi ve medi ci ne. " 79  The Joi nt  

Economi c Commi t t ee est i mat es t hat  t he r educed cost  of  heal t h 

i nsur ance r esul t i ng f r om t he r educt i on i n def ensi ve medi ci ne 

pr act i ces woul d cont r i but e t o al l owi ng an addi t i onal  1. 6 mi l l i on 

t o 2. 6 mi l l i on Amer i cans t o af f or d heal t h i nsur ance. 80 

¶307 Si mi l ar  st udi es ar e i n accor d. 81 

 ¶308 These concl usi ons,  based on st at i st i cal  anal ysi s,  

obl i t er at e t he maj or i t y ' s vague asser t i ons t hat  t he ef f ect s of  

def ensi ve medi ci ne ei t her  cannot  be measur ed or  do not  af f ect  

heal t h car e cost s.   Maj or i t y op. ,  ¶174.   The l egi s l at ur e 

unquest i onabl y had a r at i onal  basi s t o concl ude t hat  i t s  

enact ment  of  t he noneconomi c damage cap woul d bot h keep 

physi c i ans i n Wi sconsi n and r educe t he pr act i ce of  def ensi ve 

medi ci ne.     

                                                 
79 U. S.  Congr ess,  Joi nt  Economi c Commi t t ee,  Li abi l i t y  f or  

Medi cal  Mal pr act i ce:  I ssues and Evi dence at  21.  

80 I d.  at  23.  

81  U. S.  Depar t ment  of  Heal t h & Human Ser vi ces,  Conf r ont i ng 
t he New Heal t h Car e Cr i s i s:  I mpr ovi ng Heal t h Car e Qual i t y and 
Lower i ng Cost s By Fi x i ng Our  Medi cal  Li abi l i t y  Syst em 7 ( Jul .  
24,  2002)  ( " I f  r easonabl e l i mi t s wer e pl aced on non- economi c 
damages t o r educe def ensi ve medi ci ne,  i t  woul d r educe t he amount  
of  t axpayer s '  money t he Feder al  Gover nment  spends by $25. 3- 44. 3 
bi l l i on per  year . " ) .  
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DECI SI ONS BY OTHER COURTS 

 ¶309 No ot her  cour t  eval uat i ng a cap on noneconomi c damages 

i n medi cal  mal pr act i ce cases has consi der ed ( or  at  l east  has not  

c i t ed)  t he amount  of  st at i st i cal  dat a and evi dence t hi s cour t  

has c i t ed i n t hi s case.   On mor e l i mi t ed dat a,  some cour t s have 

st r uck down caps on noneconomi c damages i n medi cal  mal pr act i ce 

cases.   Ot her s have uphel d t hem.   I n my vi ew,  t he bet t er  

r easoni ng has been put  f or t h i n t he cases uphol di ng caps.  

 ¶310 Gi ven t he st andar d of  r evi ew,  whi ch i t  f ai t hf ul l y 

c l ai ms i s t he " r at i onal  basi s"  t est ,  t he maj or i t y shoul d not  be 

abl e t o i gnor e t he mount ai n of  evi dence suppor t i ng t he 

ef f ect i veness of  caps.   The l engt h of  t he maj or i t y opi ni on 

i l l ust r at es j ust  how har d t he maj or i t y has t o wor k t o di scr edi t  

st udy af t er  st udy,  f act  af t er  f act ,  f i ght i ng i t s way t o t he 

desi r ed r esul t .   Ot her  cour t s '  deci s i ons show t he er r or  i n t he 

maj or i t y ' s ways.  

¶311 Cal i f or ni a was one of  t he f i r st  st at es t o enact  

medi cal  mal pr act i ce t or t  r ef or m.   I n 1975 i t s l egi s l at ur e 

enact ed t he Medi cal  I nj ur y Compensat i on Ref or m Act  ( MI CRA)  

whi ch,  among ot her  r ef or ms,  l i mi t ed noneconomi c damages i n 

medi cal  mal pr act i ce cases t o $250, 000.   See Fei n v.  Per manent e 

Med.  Gr oup,  695 P. 2d 665 ( Cal .  1985) .   The const i t ut i onal i t y of  

var i ous aspect s of  MI CRA has been chal l enged.   I n Fei n,  t he 

pl ai nt i f f  chal l enged t he noneconomi c damage cap on an equal  

pr ot ect i on t heor y,  pl aci ng t hat  case on equal  f oot i ng wi t h t hi s  

one.   Faced wi t h t he i dent i cal  i ssue we f ace,  t he Cal i f or ni a 

cour t  r esponded:  
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We have .  .  .  f ound t hat  t he st at ut or y c l assi f i cat i ons 
ar e r at i onal l y r el at ed t o t he " r eal i st i cal l y 
concei vabl e l egi s l at i ve pur pose[ s] "  of  MI CRA.   We have 
not  i nvent ed f i ct i t i ous pur poses t hat  coul d not  have 
been wi t hi n t he cont empl at i on of  t he Legi s l at ur e nor  
i gnor ed t he di spar i t y i n t r eat ment  whi ch t he st at ut e 
i n r eal i st i c t er ms i mposes.   But  [ pr i or  cases]  have 
never  been i nt er pr et ed t o mean t hat  we may pr oper l y 
st r i ke down a st at ut e s i mpl y because we di sagr ee wi t h 
t he wi sdom of  t he l aw or  because we bel i eve t hat  t her e 
i s a f ai r er  met hod f or  deal i ng wi t h t he pr obl em.   Our  
r ecent  deci s i ons do not  r ef l ect  our  suppor t  f or  t he 
chal l enged pr ovi s i ons of  MI CRA as a mat t er  of  pol i cy,  
but  s i mpl y our  concl usi on t hat  under  est abl i shed 
const i t ut i onal  pr i nci pl es t he Legi s l at ur e had t he 
aut hor i t y t o adopt  such measur es.    .  .  .  " [ A]  cour t  
cannot  el i mi nat e measur es whi ch do not  happen t o sui t  
i t s  t ast es i f  i t  seeks t o mai nt ai n a democr at i c 
syst em.   The f or um f or  t he cor r ect i on of  i l l -
consi der ed l egi s l at i on i s a r esponsi ve l egi s l at ur e. "  

Fei n,  695 P. 2d at  684 ( emphasi s added)  ( i nt er nal  c i t at i ons 

omi t t ed) . 82 

¶312 Many ot her  cour t s have r eached t he same concl usi on. 83  

I n 2003 t he Nebr aska Supr eme Cour t ,  f aced wi t h a cap on t ot al  

damages,  summar i zed t he cur r ent  st at e of  t he l aw:  

                                                 
82 The Uni t ed St at es Supr eme Cour t  di smi ssed an appeal  f or  

want  of  a f eder al  quest i on.   Fei n v.  Per manent e Med.  Gr oup,  474 
U. S.  892 ( 1985)  ( mem. ) .    
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A maj or i t y of  j ur i sdi ct i ons appl y a r at i onal  basi s or  
ot her  s i mi l ar  t est  and det er mi ne t hat  a st at ut or y cap 
on damages does not  v i ol at e equal  pr ot ect i on.  See,  
e. g. ,  Phi l l i ps v.  Mi r ac,  I nc. ,  251 Mi ch.  App.  586,  651 
N. W. 2d 437 ( 2002) ;  Guzman v.  St .  Fr anci s Hospi t al ,  
I nc. ,  240 Wi s. 2d 559,  623 N. W. 2d 776 ( Wi s.  App.  2000) ;  
Schol z v.  Met r opol i t an Pat hol ogi st s,  P. C. ,  851 P. 2d 
901 ( Col o.  1993)  ( en banc) ;  Mur phy v.  Edmonds,  325 Md.  
342,  601 A. 2d 102 ( 1992) ;  Adams v.  Chi l dr en' s Mer cy 
Hosp. ,  832 S. W. 2d 898 ( Mo.  1992)  ( en banc) ;  But l er  v.  
Fl i nt  Goodr i ch Hosp. ,  607 So. 2d 517 ( La.  1992) ;  Pet er s 
v.  Saf t ,  597 A. 2d 50 ( Me.  1991) ;  Robi nson v.  
Char l est on Ar ea Med.  Cent er ,  186 W. Va.  720,  414 S. E. 2d 
877 ( 1991) ;  Fei n v.  Per manent e Medi cal  Gr oup,  38 
Cal . 3d 137,  695 P. 2d 665,  211 Cal .  Rpt r .  368 ( 1985) ;  
Et her i dge v.  Medi cal  Cent er  Hospi t al s,  237 Va.  87,  376 
S. E. 2d 525 ( 1989) ;  Johnson v.  St .  Vi ncent ' s Hospi t al ,  
273 I nd.  374,  404 N. E. 2d 585 ( 1980) ,  abr ogat ed on 
ot her  gr ounds,  Col l i ns v.  Day,  644 N. E. 2d 72 ( I nd.  
1994) .  See,  al so,  Evans ex r el .  Kut ch v.  St at e,  56 

                                                                                                                                                             
83 See,  e. g. ,  Davi s v.  Omi t owoj u,  883 F. 2d 1155,  1158- 59 ( 3d 

Ci r .  1989) ;  Boyd v.  Bul al a,  877 F. 2d 1191,  1196- 97 ( 4t h Ci r .  
1989)  ( " t he cap on l i abi l i t y  bear s a r easonabl e r el at i on t o a 
val i d l egi s l at i ve pur pose——t he mai nt enance of  adequat e heal t h 
car e ser vi ces i n t he Commonweal t h of  Vi r gi ni a" ) ;  Evans ex r el .  
Kut ch v.  St at e,  56 P. 3d 1046,  1054 ( Al aska 2002)  ( " t he nexus 
bet ween t he l egi s l at i ve obj ect i ves and t he damage caps i s 
adequat e" ) ;  Gar har d v.  Col umbi a/ Heal t ht one,  L. L. C. ,  95 P. 3d 571,  
575 ( Col o.  2004) ;  Uni v.  of  Mi ami  v.  Echar t e,  618 So.  2d 189,  191 
( Fl a.  1993)  ( ext ensi vel y di scussi ng Fl or i da' s medi cal  
mal pr act i ce cr i s i s) ;  Mur phy v.  Edmonds,  601 A. 2d 102,  115- 16 
( Md.  1992) ;  Zdr oj ewski  v.  Mur phy,  657 N. W. 2d 721,  737- 39 ( Mi ch.  
Ct .  App.  2003) ;  Adams v.  Chi l dr ens Mer cy Hosp. ,  832 S. W. 2d 898,  
904- 05 ( Mo.  1992) ;  Gour l ey ex r el .  Gour l ey v.  Neb.  Met hodi st  
Heal t h Sys. ,  I nc. ,  663 N. W. 2d 43 ( Neb.  1998) ;  Rose v.  Doct or s 
Hosp.  Faci l i t i es ,  735 S. W. 2d 244,  253- 54 ( Tex.  App.  1987) ;  
Et her i dge v.  Med.  Ct r .  Hosps. ,  376 S. E. 2d 525,  534 ( Va.  1989)  
( noneconomi c damage cap passes " r at i onal  basi s"  t est ,  and 
t her ef or e does not  v i ol at e equal  pr ot ect i on) ;  Judd v.  Dr ezga,  
103 P. 3d 135,  141- 43 ( Ut ah 2004) ;  Robi nson v.  Char l est on Ar ea 
Med.  Ct r . ,  414 S. E. 2d 877,  886- 87 ( W.  Va.  1991) .  

St i l l  ot her  cour t s have concl uded t hat  noneconomi c damage 
caps i n ot her ,  non- medi cal  mal pr act i ce set t i ngs,  do not  v i ol at e 
const i t ut i onal  guar ant ees i ncl udi ng equal  pr ot ect i on.   See,  
e. g. ,  Phi l l i ps v.  Mi r ac,  I nc. ,  685 N. W. 2d 174,  186 ( Mi ch.  2004) ;  
Meech v.  Hi l l haven West ,  I nc. ,  776 P. 2d 488,  504 ( Mont .  1989) .  
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P. 3d 1046 ( Al aska 2002)  ( r eachi ng t hi s concl usi on but  
st at i ng t hat  i t  was not  bi ndi ng pr ecedent ) ;  Tr uj i l l o 
v.  Ci t y of  Al buquer que,  125 N. M.  721,  965 P. 2d 305 
( 1998)  ( over r ul i ng use of  hei ght ened st andar d,  but  
r emandi ng f or  det er mi nat i on of  const i t ut i onal i t y under  
r at i onal  basi s st andar d) ;  Mor r i s v.  Savoy,  61 Ohi o 
St . 3d 684,  576 N. E. 2d 765 ( 1991)  ( f i ndi ng no vi ol at i on 
of  equal  pr ot ect i on,  but  f i ndi ng damages cap 
unconst i t ut i onal  on ot her  gr ounds) .   

Gour l ey ex r el .  Gour l ey v.  Nebr aska Met hodi st  Heal t h Sys. ,  I nc. ,  

663 N. W. 2d 43,  70- 71 ( Neb.  2003)  ( emphasi s added) .    

¶313 Af t er  consul t i ng l egi s l at i ve f i ndi ngs si mi l ar  t o t hose 

di scussed i n t he maj or i t y opi ni on,  t he Gour l ey cour t  r esi st ed 

t he pl ai nt i f f ' s  i nvi t at i on t o " second guess t he concl usi ons of  

t he Legi s l at ur e"  by deci di ng t hat  t he Nebr aska damage cap was 

" unwi se or  unnecessar y. "   I d.  at  72.   I nst ead,  i t  concl uded t hat  

" [ r ] educi ng heal t h car e cost s and encour agi ng t he pr ovi s i on of  

medi cal  ser vi ces ar e l egi t i mat e goal s whi ch can r easonabl y be 

t hought  t o be f ur t her ed by l ower i ng t he amount  of  medi cal  

mal pr act i ce j udgment s. "   I d.      

SUMMATI ON 

¶314 I n 1995 t he l egi s l at ur e appr oved compr ehensi ve medi cal  

mal pr act i ce r ef or m.   Over  t he past  decade i t  has been ver y 

successf ul .   Upon r evi ewi ng val i dl y enact ed l egi s l at i ve act s,  

t he cour t  i s  supposed t o r ecogni ze t hat  i t  i s  t he l egi s l at ur e' s 

f unct i on,  not  t he cour t ' s ,  t o eval uat e st udi es and r epor t s.   The 

cour t  shoul d not  second guess t he l egi s l at ur e.    

¶315 The maj or i t y obvi ousl y di sagr ees.    
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¶316 Never t hel ess,  i n i t s c l osi ng par agr aphs t he maj or i t y 

st at es,  " The cour t  must  pr esume t hat  t he l egi s l at ur e' s j udgment  

was sound and l ook f or  suppor t  f or  t he l egi s l at i ve act . " 84   

 ¶317 The maj or i t y al so pl edges i t s adher ence " t o t he 

concept  of  j udi c i al  r est r ai nt  t hat  caut i ons agai nst  subst i t ut i ng 

j udi c i al  opi ni ons f or  t he wi l l  of  t he l egi s l at ur e .  .  .  . " 85 

 ¶318 The changes wr ought  by t he maj or i t y opi ni on wi l l  be 

pr of ound,  but  i t  i s  t hese concl udi ng passages t hat  hur t  t he 

most .  

 ¶319 I  am aut hor i zed t o st at e t hat  Just i ces JON P.  WI LCOX 

and PATI ENCE DRAKE ROGGENSACK j oi n t hi s di ssent .  

 

 

 

 

                                                 
84 Maj or i t y op. ,  ¶184.  

85 Maj or i t y op. ,  ¶185.  
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¶320 PATI ENCE DRAKE ROGGENSACK,  J.  (dissenting).    The 

maj or i t y opi ni on concl udes t hat  t he l egi s l at ur e' s est abl i shment  

of  t he cap on noneconomi c damages under  Wi s.  St at .  § 655. 017 

( 2003- 04) 1 and Wi s.  St at .  § 893. 55( 4) ( d) 2 i s  f aci al l y 

unconst i t ut i onal  on equal  pr ot ect i on gr ounds.   Maj or i t y op. ,  

¶10.   The t wo cl asses t he maj or i t y opi ni on compar es ar e t hose 

per sons subj ect ed t o medi cal  mal pr act i ce who wer e awar ded 

noneconomi c damages i n excess of  t he cap and t hose who wer e 

awar ded noneconomi c damages l ess t han t he cap.   I t  t hen empl oys 

a new r at i onal  basi s t est ,  whi ch i t  cal l s " r at i onal  basi s wi t h 

t eet h,  or  meani ngf ul  r at i onal  basi s, "  t o concl ude t hat  t he cap 

has no r at i onal  basi s,  i n v i ol at i on of  t he equal  pr ot ect i on 

c l ause of  Ar t i c l e I ,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on.   

Maj or i t y op. ,  ¶80.   Because I  concl ude t hat  Fer don has not  met  

hi s bur den t o pr ove t hat  t he cap r equi r ed by Wi s.  St at .  

§ 655. 017 i s not  r at i onal l y r el at ed t o t he l egi t i mat e 

l egi s l at i ve obj ect i ves of  ( 1)  r educi ng t he si ze of  medi cal  

mal pr act i ce j udgment s and set t l ement s i n or der  t o t ame t he cost s 

of  medi cal  mal pr act i ce i nsur ance;  and ( 2)  t o make t he choi ce t o 

cont i nue as,  or  t o become,  a heal t h car e pr ovi der  i n Wi sconsi n 

desi r abl e so t hat  qual i t y heal t h car e wi l l  cont i nue t o be 

r eadi l y avai l abl e i n Wi sconsi n;  I  r espect f ul l y di ssent .  

 

                                                 
1 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2001- 02 ver si on,  unl ess ot her wi se not ed.  

2 The cap on noneconomi c damages i s i ndexed f or  i nf l at i on.   
As of  June 16,  2005,  t he l i mi t  on t hose damages was $445, 775.   
Fer don r ecei ved $410, 322,  t he capped l i mi t  at  t hat  t i me.  
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I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶321 Whet her  a st at ut e i s const i t ut i onal  i s  a quest i on of  

l aw t hat  we deci de de novo.   Thi s case pr esent s a f aci al  

chal l enge t o t he const i t ut i onal i t y of  a st at ut e and as such,  we 

ar e asked t o det er mi ne,  i ndependent  of  t he par t i cul ar  f act s of  

t hi s case,  whet her  t he st at ut e st at es an i nval i d r ul e of  l aw.   

Dane Count y Dep' t  of  Human Ser vs.  v.  P. P. ,  2005 WI  32,  ¶67,  ___ 

Wi s.  2d ___,  694 N. W. 2d 344 ( Roggensack,  J.  concur r i ng) .    

B.  Equal  Pr ot ect i on 

¶322 A st at ut e t hat  i s  chal l enged on equal  pr ot ect i on 

gr ounds i s pr esumed t o be const i t ut i onal .   Ai cher  v.  Wi s.  

Pat i ent s Comp.  Fund,  2000 WI  98,  ¶18,  237 Wi s.  2d 99,  613 N. W. 2d 

849;  see al so St at e v.  Col e,  2003 WI  112,  ¶11,  264 Wi s.  2d 520,  

665 N. W. 2d 328;  Lounge Mgmt . ,  Lt d.  v.  Town of  Tr ent on,  219 

Wi s.  2d 13,  20,  580 N. W. 2d 156 ( 1998) ;  St at e v.  Konr at h,  218 

Wi s.  2d 290,  302,  577 N. W. 2d 601 ( 1998) .   Thi s pr esumpt i on i s 

based on our  r espect  f or  a co- equal  br anch of  gover nment  and i s 

meant  t o pr omot e due def er ence t o l egi s l at i ve act s.   Col e,  264 

Wi s.  2d 520,  ¶18.   " [ E] ver y pr esumpt i on must  be i ndul ged t o 

sust ai n t he l aw. "   Jackson v.  Benson,  218 Wi s.  2d 835,  853,  578 

N. W. 2d 602 ( 1998) .   

¶323 We r esol ve any doubt  about  t he const i t ut i onal i t y of  a 

st at ut e i n f avor  of  uphol di ng i t s const i t ut i onal i t y.   Ai cher ,  

237 Wi s.  2d 99,  ¶18;  see al so Monr oe Count y Dep' t  of  Human 

Ser vs.  v.  Kel l i  B. ,  2004 WI  48,  ¶16,  271 Wi s.  2d 51,  678 N. W. 2d 

831;  Col e,  264 Wi s.  2d 520,  ¶11.   Fur t her ,  i n choosi ng bet ween 
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r easonabl e i nt er pr et at i ons of  a st at ut e,  we " must  sel ect  t he 

const r uct i on [ t hat ]  r esul t s i n const i t ut i onal i t y. "   Am.  Fami l y 

Mut .  I ns.  Co.  v .  DOR,  222 Wi s.  2d 650,  667,  586 N. W. 2d 872 

( 1998)  ( quot i ng St at e ex r el .  St r ykowski  v.  Wi l k i e,  81 Wi s.  2d 

491,  526,  261 N. W. 2d 434 ( 1978) ) .   

¶324 I t  i s  i nsuf f i c i ent  f or  t he par t y chal l engi ng t he 

st at ut e t o est abl i sh ei t her  t hat  t he st at ut e' s  const i t ut i onal i t y 

i s doubt f ul  or  t hat  t he st at ut e i s pr obabl y unconst i t ut i onal .   

Col e,  264 Wi s.  2d 520,  ¶11;  Jackson,  218 Wi s.  2d at  853.   

I nst ead,  t he par t y chal l engi ng a st at ut e' s const i t ut i onal i t y 

must  demonst r at e t hat  t he st at ut e i s unconst i t ut i onal  beyond a 

r easonabl e doubt .   Col e,  264 Wi s.  2d 520,  ¶11;  Jackson,  218 

Wi s.  2d at  853.   Whi l e t hi s l anguage i mpl i es t he evi dent i ar y 

bur den of  pr oof  most  commonl y used f or  f act ual  det er mi nat i ons i n 

a cr i mi nal  case,  i n t hi s cont ext ,  t he phr ase,  " beyond a 

r easonabl e doubt , "  est abl i shes t he f or ce or  convi ct i on wi t h 

whi ch a cour t  must  concl ude,  as a mat t er  of  l aw,  t hat  a st at ut e 

i s unconst i t ut i onal  bef or e t he st at ut e can be set  asi de.   See 

Guzman v.  St .  Fr anci s Hosp. ,  I nc. ,  2001 WI  App 21,  ¶4 n. 3,  240 

Wi s.  2d 559,  623 N. W. 2d 776.    

¶325 The cap on noneconomi c damages sur vi ves an equal -

pr ot ect i on chal l enge i f  " a r at i onal  basi s exi st s  t o suppor t  t he 

c l assi f i cat i on,  unl ess t he st at ut e i mpi nges on a f undament al  

r i ght  or  cr eat es a c l assi f i cat i on based on a suspect  cr i t er i on. "   

I d. ,  ¶19 ( c i t at i on omi t t ed) .   Guzman exami ned t he same 

cl assi f i cat i on descr i bed i n t he maj or i t y opi ni on under  an equal  

pr ot ect i on chal l enge.   Guzman expl ai ned t hat  t hi s cour t  
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pr evi ousl y had det er mi ned t hat  t he st at ut or y scheme set  out  i n 

chapt er  655 di d not  i nvol ve a f undament al  r i ght  or  a suspect  

cr i t er i on.   I d. ,  ¶20.   Ther ef or e,  t he r at i onal  basi s t est  

pr ovi des t he appr opr i at e anal ys i s f or  t he cap on noneconomi c 

damages.   I d.  

¶326 I n Ai cher ,  we expl ai ned t he l egi s l at ur e' s mot i vat i on 

i n est abl i shi ng a speci f i c  st at ut or y scheme f or  medi cal  

mal pr act i ce act i ons.   We st at ed t hat  t he medi cal  mal pr act i ce 

st at ut es wer e ai med at  addr essi ng:  

a sudden i ncr ease i n t he number  of  mal pr act i ce sui t s,  
i n t he s i ze of  awar ds,  and i n mal pr act i ce i nsur ance 
pr emi ums,  and i dent i f i ed sever al  i mpendi ng danger s:   
i ncr eased heal t h car e cost s,  t he pr escr i pt i on of  
el abor at e " def ensi ve"  medi cal  pr ocedur es,  t he 
unavai l abi l i t y  of  cer t ai n hazar dous ser vi ces and t he 
possi bi l i t y  t hat  physi c i ans woul d cur t ai l  t hei r  
pr act i ces.  

Ai cher ,  237 Wi s.  2d 99,  ¶22 ( quot i ng St r ykowski ,  81 Wi s.  2d at  

508) .   Al t hough Ai cher  i nvol ved t he const i t ut i onal  anal ysi s of  a 

st at ut e of  r epose i n r egar d t o medi cal  mal pr act i ce act i ons 

br ought  by chi l dr en,  we exami ned and appr oved t he pol i cy bases 

of  t he l egi s l at ur e f or  t he compr ehensi ve st at ut or y scheme of  

whi ch an act i on by a mi nor  was a par t .   We expl ai ned t hat  

" [ u] nder  t he r at i onal  basi s t est ,  a st at ut e i s unconst i t ut i onal  

i f  t he l egi s l at ur e appl i ed an i r r at i onal  or  ar bi t r ar y 

c l assi f i cat i on when i t  enact ed t he pr ovi s i on. "   Ai cher ,  237 

Wi s.  2d 99,  ¶57 ( c i t i ng Omer ni k v.  St at e,  64 Wi s.  2d 6,  18- 19,  

218 N. W. 2d 734 ( 1974) ) .   We al so expl ai ned t hat  " [ I ] t  i s  not  our  

r ol e t o det er mi ne t he wi sdom or  r at i onal e under pi nni ng a 

par t i cul ar  l egi s l at i ve pr onouncement . "   Ai cher ,  237 Wi s.  2d 99,  
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¶57 ( c i t i ng Tomczak v.  Bai l ey,  218 Wi s.  2d 245,  265,  578 N. W. 2d 

166 ( 1998) ) .   We r ecogni zed t hat  l egi s l at i vel y chosen 

cl assi f i cat i ons ar e a mat t er  of  l i ne- dr awi ng t hat  mi ght  not  be 

pr eci se and t hat  at  t i mes can pr oduce some i nequi t i es,  but  t hat  

our  goal  was si mpl y t o det er mi ne whet her  t he st at ut or y scheme 

advances a st at ed l egi s l at i ve obj ect i ve or  an obj ect i ve t hat  t he 

l egi s l at ur e may have had i n passi ng t hi s st at ut e.   Ai cher ,  237 

Wi s.  2d 99,  ¶57.  

¶327 We al so descr i bed t he r at i onal  basi s t est ,  whi ch has 

been used f or  mor e t han 30 year s.   I d. ,  ¶58.   As we sai d,  a 

c l assi f i cat i on t hat  i s par t  of  a l egi s l at i ve scheme wi l l  pass 

t he r at i onal  basi s t est  i f  i t  meet s f i ve cr i t er i a:  

 ( 1)  Al l  c l assi f i cat i ons must  be based upon 
subst ant i al  di st i nct i ons whi ch make one cl ass r eal l y 
di f f er ent  f r om anot her .  

 ( 2)  The cl assi f i cat i on adopt ed must  be ger mane 
t o t he pur pose of  t he l aw.  

 ( 3)  The cl assi f i cat i on must  not  be based upon 
exi st i ng c i r cumst ances onl y.   [ I t  must  not  be so 
const i t ut ed as t o pr ecl ude addi t i on t o t he number s 
i ncl uded wi t hi n t he c l ass] .  

 ( 4)  To what ever  c l ass a l aw may appl y,  i t  must  
appl y equal l y t o each member  t her eof .    

 ( 5)  That  t he char act er i st i cs of  each cl ass 
shoul d be so f ar  di f f er ent  f r om t hose of  ot her  cl asses 
as t o r easonabl y suggest  at  l east  t he pr opr i et y,  
havi ng r egar d t o t he publ i c good,  of  subst ant i al l y 
di f f er ent  l egi s l at i on.  

I d.  ( quot i ng Tomczak,  218 Wi s.  2d at  272- 73,  i n t ur n quot i ng 

Dane Count y v.  McManus,  55 Wi s.  2d 413,  423,  198 N. W. 2d 667 

( 1972) ) .  



No.   2003AP988. pdr  

 

6 
 

¶328 Appl y i ng t he f i ve- st ep r at i onal  basi s t est  set  out  

above,  I  concl ude t hat  t he cap on noneconomi c damages has a 

r at i onal  basi s and t her ef or e,  i t  does not  v i ol at e Fer don' s r i ght  

t o equal  pr ot ect i on of  t he l aw.   Fi r st ,  t he cap,  now set  at  

$445, 775,  i s a l i mi t  on noneconomi c damages t hat  est abl i shes a 

r eal  di f f er ence bet ween t hose vi ct i ms of  medi cal  mal pr act i ce who 

have been awar ded mor e t han $445, 775 i n noneconomi c damages and 

t hose vi ct i ms who have been awar ded l ess.    

¶329 Second,  chapt er  655 i s a compr ehensi ve l egi s l at i ve 

scheme t hat  cr eat es a r i ght  t o t he unl i mi t ed payment  of  damages 

f or  economi c l oss and heal t h car e cost s,  past  and f ut ur e.   Wi s.  

St at .  §§ 655. 23,  655. 27.   I t  al so cr eat es a r i ght  t o a l i mi t ed 

payment  of  noneconomi c damages.   Wi s.  St at .  § 655. 017.   Thi s 

st at ut or y scheme was cr eat ed over  sever al  year s,  as t he 

l egi s l at ur e addr essed what  i t  per cei ved as a gr owi ng medi cal  

mal pr act i ce cr i s i s.   When t he l egi s l at ur e enact ed chapt er  655,  

i t  made 11 speci f i c  f i ndi ngs about  i t s r easons f or  doi ng so.   

§ 1,  ch.  37,  Laws of  1975.   The f i ndi ngs of  t he l egi s l at ur e ar e 

ent i t l ed t o gr eat  wei ght  i n our  consi der at i on of  whet her  a 

st at ut e has a r at i onal  basi s.   St r ykowski ,  81 Wi s.  2d at  508.    

¶330 The f ul l  t ext  of  t he 11 l egi s l at i ve f i ndi ngs i s set  

out  i n t he maj or i t y opi ni on as a quot e of  Maur i n v.  Hal l ,  2004 

WI  100,  274 Wi s.  2d 28,  682 N. W. 2d 866,  wher ei n Maur i n r epeat s 

t he act ual  l egi s l at i ve f i ndi ngs.   Maj or i t y op. ,  ¶86,  n. 101.   

Ther ef or e,  I  wi l l  not  r epeat  t hem her e.   However ,  I  do not e t hat  

t he maj or i t y opi ni on " summar i zes"  t hem i nt o f i ve f i ndi ngs t hat  

do not  adequat el y i ncor por at e al l  t he r easons t he l egi s l at ur e 
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gave.   Maj or i t y op. ,  ¶86.   The maj or i t y opi ni on omi t s t he 

f ol l owi ng f i ndi ngs and t hei r  cont ent :  

( a)  The number  of  sui t s and cl ai ms f or  damages 
ar i s i ng f r om pr of essi onal  pat i ent  car e has 
i ncr eased t r emendousl y i n t he past  sever al  year s 
and t he si ze of  t he j udgment s and set t l ement s i n 
connect i on t her ewi t h has i ncr eased even mor e 
subst ant i al l y ;  

( d)  The i ncr eased cost s of  pr ovi di ng heal t h car e 
ser vi ces,  t he i ncr eased i nci dent s of  c l ai ms and 
sui t s agai nst  heal t h car e pr ovi der s and t he si ze 
of  such cl ai ms and j udgment s has caused many 
l i abi l i t y  i nsur ance compani es t o wi t hdr aw 
compl et el y f r om t he i nsur i ng of  heal t h car e 
pr ovi der s;   

( f )  As a r esul t  of  t he cur r ent  i mpact  of  such sui t s 
and cl ai ms,  heal t h car e pr ovi der s ar e of t en 
r equi r ed,  f or  t hei r  own pr ot ect i on,  t o empl oy 
ext ensi ve di agnost i c pr ocedur es f or  t hei r  
pat i ent s,  t her eby i ncr easi ng t he cost  of  pat i ent  
car e;   

( i )  I nabi l i t y  t o obt ai n,  and t he hi gh cost  of  
obt ai ni ng,  such i nsur ance has af f ect ed and i s 
l i kel y t o f ur t her  af f ect  medi cal  and hospi t al  
ser vi ces avai l abl e i n t hi s st at e t o t he det r i ment  
of  pat i ent s,  t he publ i c and heal t h car e 
pr ovi der s.  

§ 1,  ch.  37,  Laws of  1975.   I t  i s  i mpor t ant  t o not e t hat  t he 

l egi s l at ur e was concer ned wi t h t he i ncr easi ng number  of  medi cal  

mal pr act i ce sui t s,  wi t h t he i ncr easi ng si ze of  t he j udgment s and 

set t l ement s f r om t hose sui t s and wi t h t he r esul t s t hat  have 

f ol l owed:   ( 1)  i ncr eased cost  of  medi cal  mal pr act i ce i nsur ance;  

( 2)  i ncr eased use of  di agnost i c t est s t hat  t he pat i ent ' s  

condi t i on does not  r equi r e,  but  ar e used i n an ef f or t  t o head 

of f  a mal pr act i ce c l ai m i f  t he pat ent  di d not  do wel l ;  ( 3)  t he 

r i s i ng cost s of  heal t h car e t hat  accompany gr eat er  use of  



No.   2003AP988. pdr  

 

8 
 

t est i ng pr ocedur es;  ( 4)  t he ear l y r et i r ement  of  pr act i c i ng 

physi c i ans and t he choi ce of  a di f f er ent  car eer  by t hose who may 

have ent er ed t he heal t h car e f i el d;  and ( 5)  t he over al l  

det r i ment  t o t he pat i ent ,  t he heal t h car e pr ovi der  and t he 

gener al  publ i c.    

¶331 The cap t hat  cr eat es t he c l assi f i cat i on at  i ssue her e 

i s r at i onal l y r el at ed t o t he l egi s l at ur e' s goal  of  r educi ng t he 

si ze of  medi cal  mal pr act i ce ver di ct s and set t l ement s,  so t hat  

pr emi ums f or  medi cal  mal pr act i ce wi l l  be cont ai ned.   I n movi ng 

t owar d t hi s goal ,  t he l egi s l at ur e made a r at i onal  pol i cy choi ce 

t hat  some vi ct i ms of  medi cal  mal pr act i ce woul d not  r ecei ve al l  

of  t he noneconomi c damages t hey wer e awar ded,  f or  t he publ i c 

good.   That  i s  a choi ce t hat  any cap wi l l  have t o make,  no 

mat t er  what  t he amount . 3  However ,  t he l egi s l at ur e di d not  make 

t hi s choi ce i n a vacuum;  i t  was made as par t  of  a compr ehensi ve 

pl an t hat  f ul l y  compensat ed al l  v i ct i ms of  medi cal  pr act i ce f or  

al l  of  t he ot her  damages t hey sust ai ned. 4   

¶332 I n or der  t o achi eve f ul l  payment ,  chapt er  655 r equi r es 

heal t h car e pr ovi der s t o mai nt ai n and pr ovi de pr oof  of  t hr eshol d 

medi cal  mal pr act i ce i nsur ance bef or e t hey ar e per mi t t ed t o 

pr ovi de heal t h car e,  Wi s.  St at .  § 655. 23( 7) ,  and heal t h car e 

                                                 
3 The maj or i t y opi ni on asser t s t hat  t hi s case i s not  about  

" al l  caps. "   Maj or i t y op. ,  ¶13.   Whi l e  i t  i s  t r ue t hat  onl y one 
st at ut or y cap i s bef or e us,  t he c l assi f i cat i on chosen and t he 
r easoni ng of  t he maj or i t y appl y t o al l  caps as we expl ai n bel ow.  

4 Ther e i s no l i mi t  on guar ant eed r ecover y f or  economi c 
l osses,  such as l oss of  ear ni ngs or  l oss of  ear ni ng capaci t y.   
Ther e i s no l i mi t  on guar ant eed r ecover y f or  heal t h car e 
expenses,  bot h past  and f ut ur e.    
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pr ovi der s must  cont r i but e t o t he I nj ur ed Pat i ent s and Fami l i es 

Compensat i on Fund ( t he Fund) ,  i n amount s suf f i c i ent  t o assur e 

t he unl i mi t ed payment  of  economi c damages,  past  and f ut ur e 

medi cal  car e and t he cap of  $445, 775 on noneconomi c damages.   

Wi s.  St at .  § 655. 27( 3) .    

¶333 Thi s i s a much mor e gener ous pl an f or  payment  t o a 

par t y i nj ur ed t hr ough t he negl i gence of  anot her  t han t he 

l egi s l at ur e has el sewher e est abl i shed.   For  exampl e,  t he 

l egi s l at ur e r equi r es onl y $25, 000 per  per son/ $50, 000 per  

occur r ence i n payment  capaci t y f or  i nj ur i es caused by t he 

negl i gent  dr i v i ng of  an aut omobi l e.   Wi s.  St at .  §§ 344. 24- . 33.   

Thi s may be pr ovi ded ei t her  as a sel f - i nsur ed dr i ver  or  t hr ough 

pur chased i nsur ance.   See i d.   The damages t o one per son i nj ur ed 

i n a ser i ous aut omobi l e acci dent  can easi l y exceed t he $25, 000 

st at ut or y r equi r ement ,  and at  t i mes may exceed t hat  l i mi t  by 100 

t i mes.   However ,  § 344. 33 has never  been hel d t o deny equal  

pr ot ect i on of  t he l aw because many dr i ver s ar e unabl e t o pay 

$2, 500, 000 i n damages,  t her eby l eavi ng t he most  ser i ousl y 

i nj ur ed per sons compensat ed f or  onl y 1% of  t hei r  t ot al  damages.    

¶334 Bei ng awar ded damages by a j ur y and bei ng abl e t o 

col l ect  t hem ar e t wo ver y di f f er ent  t hi ngs.   Chapt er  655 

est abl i shes a st at ut or y r i ght  t o payment  t hat  i s  uni que i n 

Wi sconsi n l aw.   Fer don compl ai ns t hat  t he chapt er  655 r i ght  t o 

payment  i s not  good enough because he di d not  get  al l  t he j ur y 

awar ded hi m.   Hi s pl ea i gnor es t he f act  t hat  many peopl e ar e not  

pai d al l  a j ur y awar ds t hem because of  t he t or t f easor ' s 

i nabi l i t y  t o pay.   Many mor e i nj ur ed per sons set t l e t hei r  c l ai ms 
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f or  what ever  i nsur ance t he t or t f easor  has wi t hout  goi ng t o t r i al  

because t hey r ecogni ze t he t or t f easor ' s i nabi l i t y  t o pay l i mi t s 

t hei r  act ual  r ecover y.   

¶335 Ret ur ni ng now t o t he t hi r d par t  of  t he r at i onal  basi s 

t est  ( whet her  t he c l assi f i cat i on woul d pr ecl ude addi t i ons t o t he 

number s i ncl uded wi t hi n t he c l ass) ,  Wi s.  St at .  § 655. 017 has no 

l i mi t  on t he number  of  per sons who ar e subj ect  t o i t s t er ms.   

Four t h,  t he cap of  § 655. 017 does appl y equal l y t o al l  medi cal  

mal pr act i ce c l ai mant s.   And,  f i f t h,  t he char act er i st i cs of  t hose 

who have r ecei ved an awar d of  mor e t han t he cap amount ,  now 

$445, 775,  ar e c l ear l y set  by t he l egi s l at i ve choi ce t o guar ant y 

payment  of  no mor e t han t he capped amount  f or  t hat  t ype of  

damage i n or der  t o r educe t he si ze of  medi cal  mal pr act i ce 

j udgment s and set t l ement s and t o r educe t he cost  of  mal pr act i ce 

i nsur ance.  

¶336 The maj or i t y asser t s t hat  t he cap on noneconomi c 

damages vi ol at es t he equal  pr ot ect i on c l ause because t hose who 

suf f er  noneconomi c damages i n excess of  t he cap ar e not  abl e t o 

r ecover  t he f ul l  amount  of  t hei r  damages,  whi l e v i ct i ms of  

medi cal  mal pr act i ce suf f er i ng noneconomi c damages bel ow t he cap 

wi l l  be f ul l y  compensat ed.   Maj or i t y op. ,  ¶¶97- 105.   Thi s 

r at i onal e i s f l awed because i t  woul d cause al l  caps on damages 

t o be unconst i t ut i onal ,  as v i ct i ms suf f er i ng damages above t he 
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t hr eshol d,  no mat t er  wher e i t  i s  set ,  wi l l  not  r ecover  f ul l y  

whi l e t hose suf f er i ng damages bel ow t he t hr eshol d wi l l . 5   

¶337 The concur r ence j oi ns t he maj or i t y opi ni on,  

concur r ence,  ¶189,  but  t hen goes on t o say some caps ar e 

const i t ut i onal  and t he cap i n Wi s.  St at .  § 655. 15 mi ght  pass 

const i t ut i onal  must er  t oo,  but  t he amount  t he l egi s l at ur e set  i s 

j ust  t oo l ow.   I d.   Ther e i s an i nconsi st ency i n t he concur r ence 

j oi ni ng t he maj or i t y ' s opi ni on st r i k i ng down t he st at ut e on 

equal  pr ot ect i on gr ounds and yet  sayi ng a cap i n some hi gher  

amount  woul d be const i t ut i onal .   The i nconsi st ency ar i ses 

because i t  i s  t he concl usi on of  t he maj or i t y opi ni on t hat  t hose 

who suf f er  damages i n excess of  t he cap ar e deni ed equal  

pr ot ect i on of  t he l aw due t o t he cap.   Maj or i t y op. ,  ¶¶97–105.   

¶338 The concur r ence bases i t s deci s i on t hat  t he cap i n 

Wi s.  St at .  § 655. 017 i s quant i t at i vel y i nsuf f i c i ent  on Ar t i c l e 

I ,  Sect i ons 5 and 9 of  t he Wi sconsi n Const i t ut i on.   Concur r ence,  

¶189.   The concur r ence r epeat edl y r ef er s t o t he amount  t hat  i s  

i nsuf f i c i ent  as $350, 000,  but  t he cap i s now $445, 775.  I s t hat  

t oo l ow?  What  i s hi gh enough?  Who get s t o det er mi ne t hat ?  I s 

i t  a quest i on of  f act  or  a quest i on of  l aw?  How do you t el l  

when i t  i s  hi gh enough?  I f  t her e wer e no Fund,  no st at ut or y 

r equi r ement  f or  heal t h car e pr ovi der s t o mai nt ai n suf f i c i ent  

under l y i ng mal pr act i ce i nsur ance t o guar ant y payment  of  

                                                 
5 I ndeed,  i f  t hi s wer e not  t he case and ever y v i ct i m of  

mal pr act i ce wer e pai d t he ent i r e amount  of  noneconomi c damages,  
t he cap woul d be ent i r el y i nef f ect i ve i n achi evi ng at  l east  t wo 
of  i t s  pur poses,  l i mi t i ng t he s i ze of  mal pr act i ce ver di ct s and 
set t l ement s and r ei gni ng i n t he escal at i ng cost s of  mal pr act i ce 
i nsur ance.  
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unl i mi t ed amount s of  medi cal  expenses and economi c damages and 

no cap,  woul d t hat  be bet t er  f or  Fer don?  He woul d be abl e t o 

keep an unl i mi t ed j ur y ver di ct ,  but  who woul d pay i t ?  Woul d 

nur ses l eave t he pr of essi on?  Woul d ot her  heal t h car e pr ovi der s 

l eave t he st at e?  Woul d Wi sconsi n cont i nue t o have t he excel l ent  

medi cal  car e t hat  we have al l  come t o expect ?  I  concl ude t hat  

t he l egi s l at ur e consi der ed al l  t hose quest i ons and many mor e.   

Cont r ar y t o t he posi t i on of  t he concur r ence,  concur r ence,  ¶¶190-

91,  t he l egi s l at ur e' s exper i ment at i on wi t h caps of  var i ous 

descr i pt i ons was not  ar bi t r ar y.   I t  was an at t empt  t o s l ow t he 

r api dl y escal at i ng cost s of  heal t h car e and yet  not  l ose si ght  

of  t he need t o pay t hose i nj ur ed by medi cal  mal pr act i ce.  

¶339 Fur t her mor e,  despi t e t he f act  t hat  t he ver y essence of  

a l i abi l i t y  cap i s t o cause some i nj ur ed per sons not  t o r ecover  

f ul l y ,  we have pr evi ousl y r ul ed t hat  s i mi l ar  pr ovi s i ons,  e. g. ,  

caps on t he r ecover y of  v i ct i ms f r om gover nment - empl oyee 

t or t f easor s,  do not  v i ol at e t he equal  pr ot ect i on c l ause.   See 

Sambs v.  Ci t y of  Br ookf i el d,  97 Wi s.  2d 356,  377- 78,  293 N. W. 2d 

504 ( 1980) ;  St anhope v.  Br own Count y,  90 Wi s.  2d 823,  842- 44,  

280 N. W. 2d 711 ( 1979)  ( bot h cases i nvol ved pl ai nt i f f s i nj ur ed i n 

aut omobi l e acci dent s due t o hi ghway def ect s;  caps i n Wi s.  St at .  

§§ 81. 15 and 895. 43 l i mi t ed r ecover y t o $25, 000) . 6 

¶340 The l egi s l at ur e al so has pr ov i ded caps on damages 

under  t he Wor ker ' s Compensat i on Act ,  ch.  102.   Under  t he 

                                                 
6 Wi sconsi n St at .  § 81. 15 has been r enumber ed Wi s.  St at .  

§ 893. 83 and Wi s.  St at .  § 895. 43 has been r enumber ed Wi s.  St at .  
§ 893. 80;  t he cap on r ecover y agai nst  gover nment  t or t f easor s has 
been i ncr eased t o $50, 000.  
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Wor ker ' s Compensat i on Act ,  i nj ur i es ar e cat egor i zed and each 

cat egor y has a damage l i mi t  est abl i shed.   See,  e. g. ,  Wi s.  St at .  

§ 102. 52- . 56;  Hagen v.  LI RC,  210 Wi s.  2d 12,  23,  563 N. W. 2d 454 

( 1997) .   Wor ker ' s compensat i on i s gener al l y t he excl usi ve r emedy 

f or  wor ker s '  c l ai ms agai nst  t hei r  empl oyer s.   Wi s.  St at .  

§ 102. 03( 2) ;  St .  Paul  Fi r e & Mar i ne I ns.  Co.  v.  Kel t gen,  2003 WI  

App 53,  ¶19,  260 Wi s.  2d 523,  659 N. W. 2d 906.   Not wi t hst andi ng 

t he pr emi se t hat  an i nj ur ed wor ker  may not  be f ul l y compensat ed 

f or  hi s i ndi v i dual i zed component  of  noneconomi c damages,  we have 

hel d t hat  t he Wor ker ' s Compensat i on Act  i s const i t ut i onal .   See 

Pi er ce v.  I ndus.  Comm' n of  Wi s. ,  188 Wi s.  53,  54,  205 N. W.  496 

( 1925) ,  af f ' d Pi er ce v.  Bar ker ,  274 U. S.  718 ( 1927) .   Ther ef or e,  

i t  i s  not  consi st ent  wi t h pr i or  case l aw t o concl ude t hat  t he 

cap on noneconomi c damages i s  unconst i t ut i onal  because some 

per sons i nj ur ed by mal pr act i ce wi l l  be f ul l y  compensat ed whi l e 

ot her s wi l l  not .     

¶341 The maj or i t y opi ni on al so r el i es on Mar t i n v.  

Ri char ds,  192 Wi s.  2d 156,  531 N. W. 2d 70 ( 1995) ,  f or  t he 

pr oposi t i on t hat  " t he cor r el at i on bet ween caps on noneconomi c 

damages and t he r educt i on of  medi cal  mal pr act i ce pr emi ums or  

over al l  heal t h car e cost s i s at  best  i ndi r ect ,  weak,  and 

r emot e. "   Maj or i t y op. ,  ¶166 & n.  221.   The st at ement  i s st r ong 

and br oad,  but  Mar t i n does not  suppor t  i t .   The quest i on 

answer ed i n Mar t i n was whet her  a r et r oact i ve appl i cat i on of  t he 

cap vi ol at ed t he pl ai nt i f f ' s  due pr ocess r i ght s.   Mar t i n,  192 

Wi s.  2d at  198.   Mar t i n di d not  exami ne t he pr ospect i ve ef f ect s 

of  a cap on noneconomi c damages.   Ther e i s a s i gni f i cant  



No.   2003AP988. pdr  

 

14 
 

di f f er ence i n assessi ng t he ef f ect  on f ut ur e i nsur ance pr emi ums,  

when an act uar y can use t he st at ut e t o set  i nsur ance r at es based 

on mal pr act i ce t hat  i s yet  t o occur ,  and consi der i ng any ef f ect  

on t hose f ut ur e r at es of  pl aci ng a cap on mal pr act i ce t hat  has 

al r eady occur r ed.   However ,  not wi t hst andi ng t hat  di st i nct i on,  

t he maj or i t y opi ni on r epeat edl y i nser t s Mar t i n as a c i t at i on t o 

suppor t  t he pr oposi t i on t hat  t he l egi s l at ur e was wr ong i n 

f i ndi ng t hat  a cap on noneconomi c damages woul d have t he ef f ect  

of  r educi ng f ut ur e cost s of  heal t h car e i n Wi sconsi n.   Maj or i t y 

op. ,  ¶¶115- 19,  166.     

¶342 The maj or i t y opi ni on al so adds anot her  new wr i nkl e t o 

our  const i t ut i onal  anal ysi s of  a st at ut e t hat  i s  chal l enged as 

bei ng unconst i t ut i onal  on i t s f ace.   I t  asser t s,  " A st at ut e may 

be const i t ut i onal l y val i d when enact ed but  may become 

const i t ut i onal l y i nval i d because of  changes i n t he condi t i ons t o 

whi ch t he st at ut e appl i es.   A past  cr i s i s does not  f or ever  

r ender  a l aw val i d. "   Maj or i t y op. ,  ¶114.   Ther e i s no aut hor i t y 

f or  t hi s ext r aor di nar y decl ar at i on.   I ndeed,  I  coul d f i nd no 

Wi sconsi n case t hat  woul d suppor t  t he v i ew of  t he maj or i t y 

opi ni on i n t hi s r egar d.   Cer t ai nl y,  i t  di f f er s f r om what  we sai d 

i n Ai cher ,  when we exami ned whet her  t her e was a r at i onal  basi s 

" when [ t he l egi s l at ur e]  enact ed t he pr ovi s i on. "   Ai cher ,  237 

Wi s.  2d 99,  ¶57 ( c i t i ng Omer ni k,  64 Wi s.  2d at  18- 19) .   I t  al so 

di f f er s f r om our  f ocus i n St r ykowski ,  wher e we sai d " t her e i s a 

r at i onal  basi s upon whi ch t he l egi s l at ur e coul d and di d act  when 

enact i ng Chapt er  655. "   St r ykowski ,  81 Wi s.  2d at  508 ( emphasi s  

added) .   
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¶343 The maj or i t y opi ni on ci t es Hanauer  v.  Republ i c Bl d.  

Co. ,  216 Wi s.  49,  255 N. W.  136 ( 1934)  t o suppor t  i t s  expansi ve 

asser t i on i n t hi s f aci al  chal l enge t o t he const i t ut i onal i t y of  

Wi s.  St at .  § 655. 017.   Maj or i t y op. ,  ¶114 n. 126.   I t s r el i ance 

on Hanauer  i s mi spl aced.   Hanauer  i nvol ved an as appl i ed 

chal l enge t o depr essi on- er a l egi s l at i on t hat  i mposed a 

pr ocedur al  l i mi t at i on on a bondhol der ' s r emedi es.   Hanauer ,  216 

Wi s.  at  50- 52.   The st at ut e was hel d unconst i t ut i onal  as appl i ed 

under  t he par t i cul ar  c i r cumst ances pr esent ed.   I d.  at  61- 62.   I t  

was not  hel d f aci al l y i nval i d due t o changed f act s,  as t he 

maj or i t y opi ni on i mpl i es.  

¶344 The maj or i t y opi ni on al so mi suses Uni t ed St at es 

Supr eme Cour t  pr ecedent  t o j ust i f y i t s ext ens i ve f act - f i ndi ng 

t hat  i t  uses t o st r i ke down Wi s.  St at .  § 655. 017.   Maj or i t y op. ,  

¶114 n. 126.   I t  c i t es Uni t ed St at es v.  Car ol ene Pr oduct s Co. ,  

304 U. S.  144 ( 1938) ,  Bor den' s Far m Pr oduct s Co.  v.  Bal dwi n,  293 

U. S.  194 ( 1934)  and Chast l et on Cor p.  v.  Si ncl ai r ,  264 U. S.  543 

( 1924) .   I d.  

¶345 Car ol ene Pr oduct s i nvol ved a f aci al  chal l enge t o a 

f eder al  st at ut e enact ed pur suant  t o t he Commer ce Cl ause.   

Car ol ene Pr oduct s,  304 U. S.  at  147.   I t  does not  i nvol ve a 

st at ut e t hat  was const i t ut i onal  when enact ed and became 

unconst i t ut i onal  due t o a f act ual  change,  nor  does i t  i nvol ve 

f act - f i ndi ng by t he Supr eme Cour t ,  as t he maj or i t y opi ni on 

i mpl i es.   When Car ol ene Pr oduct s says,  " Wher e t he exi st ence of  a 

r at i onal  basi s f or  l egi s l at i on whose const i t ut i onal i t y i s 

at t acked depends upon f act s beyond t he spher e of  j udi c i al  
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not i ce,  such f act s may be pr oper l y made t he subj ect  of  j udi c i al  

i nqui r y, "  i d.  at  153,  t he " j udi c i al  i nqui r y"  t o whi ch i t  r ef er s 

i s done at  t he t r i al  cour t .   That  t he t r i al  cour t  i s  t he f act -

f i nder  was expl ai ned i n Bor den' s Far m Pr oduct s on whi ch Car ol ene 

Pr oduct s r el i ed. 7  That  t he t r i al  cour t  i s  t he f act - f i nder  was 

al so c l ear l y st at ed i n Chast l et on Cor p.   The Uni t ed St at es 

Supr eme Cour t  expl ai ned,   

Her e however  i t  i s  mat er i al  t o know t he condi t i on of  
Washi ngt on at  di f f er ent  dat es i n t he past .   Obvi ousl y 
t he f act s shoul d be accur at el y ascer t ai ned and 
car ef ul l y wei ghed,  and t hi s  can be done mor e 
conveni ent l y i n t he Supr eme Cour t  of  t he Di st r i c t  t han 
her e.   The evi dence shoul d be pr eser ved so t hat  i f  
necessar y i t  can be consi der ed by t hi s Cour t .  

Chast l et on Cor p. ,  264 U. S.  at  549.    

¶346 And f i nal l y,  t he maj or i t y opi ni on does not  subj ect  t he 

cap on noneconomi c damages t o t he f i ve- par t  t est  used by al l  

Wi sconsi n cour t s  f or  mor e t han 30 year s.   I nst ead,  i t  conduct s a 

mi ni - t r i al ,  t o f i nd f act s t hat  i t  t hen uses t o say t hat  t he 

r easons t he l egi s l at ur e set  out  when i t  enact ed chapt er  655 ar e 

not  bor ne out  by t he evi dence i t  has exami ned.   I t  conduct s i t s 

t r i al  wi t hout  t he benef i t  of  wi t nesses,  wi t hout  gi v i ng each of  

t he par t i es an oppor t uni t y t o submi t  r el evant  ev i dence of  t hei r  

choosi ng.   I t  conveni ent l y ducks evi dence t hat  does not  f i t  wi t h 

                                                 
7 Bor den' s Far m Pr ods.  Co.  v.  Bal dwi n,  293 U. S.  194 ( 1934)  

gave sever al  exampl es of  t he " f i ndi ngs"  and " f act s"  and wher e 
t hey wer e t o be made.   I t  expl ai ned,  " [ t ] he l ower  cour t s had not  
made f i ndi ngs upon cr uci al  quest i ons of  f act .  .  .  .  We hel d t hat  
bef or e t he quest i ons of  const i t ut i onal  l aw,  bot h novel  and of  
f ar - r eachi ng i mpor t ance,  wer e passed upon by t hi s Cour t ,  ' t he 
f act s essent i al  t o t hei r  deci s i on shoul d be def i ni t el y f ound by 
t he l ower  cour t  upon adequat e evi dence. ' "   I d.  at  212 ( c i t i ng 
Hammond v.  Schappi  Bus Li ne,  I nc. ,  275 U. S.  164,  171- 72 ( 1927) ) .  
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i t s  concl usi on. 8  For  exampl e,  t he maj or i t y opi ni on not es t he 

" Gener al  Account i ng Of f i ce st udy concl uded t hat  mal pr act i ce 

c l ai ms payment s agai nst  al l  physi c i ans bet ween 1996 and 2002 

t ended t o be l ower  and gr ew l ess r api dl y i n st at es wi t h 

noneconomi c damage caps. "   Maj or i t y op. ,  ¶124.   I t  t hen avoi ds 

consi der at i on of  t hi s r educt i on by sayi ng i t  i s  not  possi bl e t o 

t el l  whet her  t he caps act ual l y wer e a f act or  i n t he r educt i ons.   

Maj or i t y op. ,  ¶¶125- 26.    

¶347 The pr ocess t he maj or i t y opi ni on empl oys gi ves no 

wei ght  t o t he f i ndi ngs of  t he l egi s l at ur e,  t o whi ch we ar e 

supposed t o gi ve gr eat  wei ght .   St r ykowski ,  81 Wi s.  2d at  508.   

I t  does not  gi ve t he benef i t  of  any doubt  t o t he l egi s l at ur e,  as 

we shoul d do i f  we ar e t o accor d t he l egi s l at ur e t he r espect  of  

a co- equal  br anch of  gover nment .   Col e,  264 Wi s.  2d 520,  ¶18.   

The maj or i t y opi ni on " t al ks t he t al k"  about  r espect  f or  

l egi s l at i ve enact ment s and t he heavy bur den a chal l enger  of  a 

st at ut e has,  maj or i t y op. ,  ¶68,  but  i t  does not  " wal k t he wal k. "   

I t  s i mpl y subst i t ut es i t s f i ndi ngs f or  t hat  made by t he 

l egi s l at ur e and concl udes t hat  Wi s.  St at .  § 655. 017 i s 

unconst i t ut i onal .  

I I .   CONCLUSI ON 

¶348 Because I  concl ude t hat  Fer don has not  met  hi s bur den 

t o pr ove t hat  t he cap r equi r ed by Wi s.  St at .  § 655. 017 i s not  

                                                 
8 Mal pr act i ce pr emi ums f or  heal t h car e pr ovi der s pr act i c i ng 

i n Wi sconsi n have gone down 5% bet ween 1991 and 2002.   Mar t i n D.  
Wei ss,  et  al . ,  Medi cal  Mal pr act i ce Caps:   The I mpact  of  Non-
Economi c Damages Caps on Physi c i an Pr emi ums,  Cl ai ms Payout  
Level s,  and Avai l abi l i t y  of  Cover age at  2 ( June 2,  2003)  
( avai l abl e at  ht t p: / / www. wei ssr at i ngs. com) .  
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r at i onal l y r el at ed t o t he l egi t i mat e l egi s l at i ve obj ect i ves of  

( 1)  r educi ng t he si ze of  medi cal  mal pr act i ce j udgment s and 

set t l ement s i n or der  t o t ame t he cost s of  medi cal  mal pr act i ce 

i nsur ance;  and ( 2)  t o make t he choi ce t o cont i nue as,  or  t o 

become,  a heal t h car e pr ovi der  i n Wi sconsi n desi r abl e so t hat  

qual i t y heal t h car e wi l l  cont i nue t o be r eadi l y avai l abl e i n 

Wi sconsi n;  I  r espect f ul l y di ssent .  

¶349 I  am aut hor i zed t o st at e t hat  Just i ces JON P.  WI LCOX 

and DAVI D T.  PROSSER j oi n t hi s di ssent .  
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